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Where Do My Dues Dollars Go? 

I am frequently asked by Florida Bar 
members, “Just how are my Bar dues 
spent?” The question has come up with 
increasing frequency lately as we 
kicked off The Florida Bar Center 
Campaign to raise funds for the criti- 
cally needed addition to the Bar 
Center. The accompanying diagram 
and comments below are an effort to 
respond to this question. The percent- 
age figures used for each activity re- 
flect the percentage of total dues spent 
on the particular activity. 


Ethics and Discipline—28.3 Percent 


The Supreme Court of Florida has 
been given by the people through the 
Florida Constitution exclusive jurisdic- 
tion over the discipline of persons ad- 
mitted to the practice of law. The court 
in turn has expressly delegated to The 
Florida Bar “The authority, power and 
duty to maintain high ethical standards 
and to take such proceedings as au- 
thorized in these rules to insure such 
standards in the Bar of Florida.” (Rule 
11.02, Article XI, Integration Rule of 
The Florida Bar) The Florida Bar has 
responded to this assigned responsibil- 
ity by devoting the largest percentage 
of its total dues income to the ethics and 
discipline program. Although this pro- 
gram is generously supported by more 
than 500 volunteer lawyers serving as 
grievance committee members, bar 
counsel and referees, these dues dol- 
lars are spent to support the cost of dis- 
ciplinary proceedings, staff salaries for 
personnel both in Tallahassee and the 
Miami office and recently, em- 
ployment of practicing lawyers to pro- 
secute the more difficult cases. 
Maintenance of high ethical standards 
among our membership is vital to many 
other programs. Our relations with the 
public are severely damaged when the 
public we serve loses confidence in the 
integrity of the legal profession. Addi- 
tional costs will be incurred soon when 
the recently approved trust accounting 
procedures are implemented and re- 
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quired of all Florida lawyers. When 
funds are available, additional offices 
for our disciplinary program may be 
opened in other cities in Florida in- 
cluding Jacksonville, Tampa and Or- 
lando. Most lawyers will agree that our 
dues dollars spent for ethics and disci- 
pline are well spent and it is entirely 
proper that The Florida Bar give this 
program its major financial support. 
Clients’ Security Fund—15.6 Percent 

By order of the Supreme Court of 
Florida, $10 of your $75 dues is im- 
mediately earmarked for the Clients’ 
Security Fund. This fund reimburses 
clients of Florida lawyers who have 
suffered a financial loss due to the 
wrongful misappropriation of funds by 
a member of our Bar. Since its creation 
in 1967, citizens of Florida have been 
reimbursed $181,322 from this fund. 
Initially the payout limits were low. 
Since the growth of the Clients’ Se- 
curity Fund reserve account to its pres- 
ent sum of $358,093.51, the Board of 
Governors has increased the maximum 
amount that may be paid on a single 
claim to $20,000. Those who have 
worked closely on the Clients’ Security 
Fund Committee, and with the fund 
itself, believe that this activity has done 
as much to enhance public confidence 
in the legal profession as any activity of 
The Florida Bar. 


Florida Bar News and Florida Bar 
Journal—14.9 Percent 

Even though substantial revenue is 
received from sale of advertising and 
subscriptions by the News and Journal, 
which this year will exceed for the first 
time $68,000, the lawyers of Florida 
subsidize these publications with 
14.9% of their dues dollars. These pub- 
lications have as their objectives not 
only the dissemination of timely news 
involving the legal profession and the 
judiciary of Florida, but also assisting 
the practicing lawyer with information 
of genuine value such as the summary 
reports on recently decided appellate 
cases. These publications also serve to 
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keep the rapidly expanding member- 
ship of the Bar fully informed about the 
decisions and actions of its elected 
Board of Governors and all the many 
changes that are occurring within the 
legal profession today. Changes 
brought about by case law and new 
legislation are discussed in specialized 
columns. These publications are vital 
to keeping The Florida Bar a cohesive 
organization, strong and resolute in its 
direction, and moving forward with a 
well informed membership. 


Sections and Committees—10.6 
Percent 

A decade ago, there were three sec- 
tions in The Florida Bar. Today, there 
are 10. What is really surprising is that 
there is a total of 16,109 members of 
The Florida Bar who are members of 
these 10 sections. This number in- 
cludes all of the members of the Young 
Lawyers Section, 7,799, but even if this 
number is subtracted, there still re- 
mains 8,310 lawyers who are dues pay- 
ing members of one of the other nine 
sections. With newsletters, institute 
programs, special projects of all types, 
it is easy to see the administrative sup- 
port that is required by these sections. 
While The Florida Bar does receive 
one-half of the section dues generated 
by these hardworking sections, it is 
nonetheless true that actual administra- 
tive costs and support of the sections 
and committees amounts to over 
$100,000 a year. Almost all of these sec- 
tions and committees are tremendously 
active in rendering great service both to 
Bar members and to the public at large. 
The General Practice Section has prob- 
ably had the most dramatic growth of 
almost 100% in the past year and has 
just passed the 1,000 member mark. 
The largest section, next to the Young 
Lawyers Section, is the Real Property, 
Probate and Trust Law Section with 
2,171 members, closely followed by the 
Trial Lawyers Section with 1,948 
members. 


Unauthorized Practice of law—9.4 
Percent 


The percentage of dues dollars allo- 
cated to unauthorized practice of law 
has steadily grown in the past few 
years. The program is now more active 
than ever in its history. This year al- 
ready six opinions have been rendered 
by the Supreme Court of Florida in 
UPL cases and another eight cases are 


under consideration by the court. One 
full-time lawyer, Bill Wiley, is assigned 
to the unauthorized practice of law pro- 
gram and he supervises three part-time 
investigators and works with the very 
active circuit and state UPL commit- 
tees. 


Public Affairs—8.6 Percent 


The Bar membership in recent 
months is speaking out more and more 
in favor of allocating additional funds to 
our public relations program to offset 
the eroding lawyer image that has been 
experienced both at the national and 
state levels. Over the past three years, a 
concerted effort by the leadership of 
The Florida Bar has been devoted to- 
ward establishing better lines of com- 
munication and understanding with 
the news media. This effort has brought 
favorable results. Better understanding 
by the citizens of Florida of the role of 
the lawyer and his responsibility is 
being achieved through the use of pro- 
fessionally prepared television spots, 
Bar media conferences, news releases, 
and expanded public coverage of cer- 
tain major disciplinary cases presented 
by The Florida Bar. But as all will 
agree, no amount of money will provide 
the improved public relations for the 
profession that does result when the 
individual member of The Florida Bar 
does a good thing for his client or his 
community or for the entire State of 
Florida. Good deeds and public service 
make for good public relations. 


Continuing Legal Education—6.7 
Percent 

Although one of the major programs 
of The Florida Bar in dollar volume, 
and although it is intended to be self- 
supporting, the actual costs of our con- 
tinuing legal education program do re- 
quire a subsidy from 6.7% of our annual 
dues. More lawyers than ever are at- 
tending our CLE courses. The staff 
continues to work on ways and means to 
improve the quality of not only the oral 
presentation but the practice manuals 
distributed at each one of the courses. 
More diversified programs are on the 
drawing board in the CLE department 
for the years ahead to serve the ever 
increasing continuing legal education 
demands of the membership. As of the 
fiscal year ending June 30, 1975, con- 
tinuing legal education will have in- 
come and disbursements approaching 
one-half million dollars. 
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Lawyer Referral—.8 Percent 


Now only in its third year of opera- 
tion, the statewide lawyer referral serv- 
ice has experienced tremendous 
growth. Although less than 1% of the 
dues dollar is allocated to this program, 
which has generated more than $16,000 
in fees during the past 12 months, the 
program has proven itself of immense 
value to the member of the public who 
is in need of legal services, without a 
lawyer, and wishes to consult with one 
ata very minimum cost. The program in 
turn has proven beneficial to the mem- 
bership of the Bar. In the past 12 
months, 3,745 cases were referred to 
Florida lawyers. One of these cases 
generated a fee of $15,000. If you are 
interested in participating in the 
lawyer referral service, write us in Tal- 
lahassee and we will see that you are 
placed on a panel. 


You can see from the diagram the re- 
mainder of the activities which are 
supported by your dues dollars. As im- 
portant as looking back at our expenses 
in the past year is looking forward and 
viewing what is not only around the 
corner but facing us head on at this 
moment. I refer to the “designation 
plan” which has been approved by the 
Supreme Court of Florida and will be 
implemented soon. The cost of this 


program will be substantial. Every ef- 
fort will be made to minimize the cost 
involved in keeping accurate records 
on all lawyers designating specific 
areas of legal practice, billing them 
properly, keeping up with their man- 
datory continuing legal education 
courses, and insuring that they recertify 
in the manner prescribed by the plan. 

The letters that will be generated as a 
result of this plan will also be stagger- 
ing. Management experts tell us that 
the cost of one letter now exceeds 
$3.50. This is why a special designation 
fee is required in the plan so that ongo- 
ing programs of The Florida Bar will 
not suffer financially as a result of the 
start of this new major change in legal 
practice procedures. 

Speak up if you don’t approve of how 
your dues dollar is being spent. Speak 
to your circuit Board of Governors 
member, your local bar president, or 
any one of us on the staff. To make it 
even easier for you to express your 
views, a membership survey is 
scheduled for circulation this month. 
So take a minute to fill it out and let us 
know how you believe we can make 
The Florida Bar an even better pro- 
fessional organization. 


MARSHALL R. CASSEDY 
Executive Director 


Administrative overhead prorated 
over all programs. Administrative 
overhead includes salaries of the ex- 
ecutive director and his immediate 
staff, business office personnel, per- 
sonnel in word processing, member- 
ship records, mailing, etc. This over- 
head also includes equipment ex- 
pense, paper supplies, postage and 
telephone, building maintenance, 
utilities, etc. 


Where Dues Money Goes 


Clients’ Security Fund 
$188,386 
15.6% 
Ethics and Discipline 
$341,610 
— Journal and News 


$179,900 
14.9% 


Continuing Legal Education 


$80,335 Public Affairs 
6.7% he $103,525 


Administrative Expenses 8.0% 
$28,154 ' 


2.3% 
Total Dues $1,205,000 
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Lawyer Referral = 
$9,456 \ 
0.8% 
Sections and Committees / 
Convention ——> $127,926 
$32,738 
2.7% 
Unauthorized Practice of Law 
$112,970 
9.4% 
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Proposal to Waive Confidentiality In Grievance Proceedings 


You, the lawyers of Florida, re- 
cently bestowed upon the Board 
of Governors an unprecedented 
volume of letters, telephone calls 
and personal contacts. The occa- 
sion was the pending proposal of 
Burton Young’s Special Commit- 
tee on Long Range Grievance 
Procedures, which would, among 


1,280 
names fill 
the 1965 
pledge 
plaque. 


Will you 
find your 
name on 
the 1975 
plaque? 
Make your 

pledge to the 


Bar Center 
Campaign. 


other things, open all grievance 
proceedings to the public and the 
news media after the finding of 
probable cause by a grievance 
committee. You will undoubtedly 
be interested in the consequences 
thereof. 

First, I hope that it will always 
be possible to give to every 
member of The Florida Bar as 
much advance notice and infor- 
mation on every significant issue 
facing the Bar. Public hearings 
were held in Tallahassee, Or- 
lando and Miami, copies of the 
committee recommendations 
were furnished to the media and 
all interested parties, and the 
lawyers were kept informed by 
means of The Florida Bar Journal 
and our widely read newspaper, 
Florida Bar News. In addition, in- 
terested members of the Bar sol- 
icited opinions from the lawyers. 

Therefore, by the time the gavel 
sounded for the May 29, 1975, 
Board of Governors meeting in 
The Florida Bar Center at Tal- 
lahassee, there were hundreds 
upon hundreds of letters and 
telephone messages to assist the 
Board of Governors in reaching a 
decision. 

It should be noted that the 
waiver of confidentiality was but 
one of many recommendations of 
the committee, albeit by far the 
most controversial. The commit- 
tee had made a thorough survey of 
grievance procedures and many 
of its proposals had substantial 
merit and were adopted by the 
Board. The complete committee 
report and the actions taken 
thereon were, of course, fur- 
nished you in Florida Bar News. 

The primary thrust of this col- 
umn is to point out that in re- 
sponse to the advance notice 
given you through your Bar publi- 
cations, you responded to your 


Board of Governors en masse. 
Your letters were assembled into 
file folders, were read by most, if 
not all, of the officers and mem- 
bers of the Board of Governors, 
and were a major factor in the 
Board’s reaching its decision. 
Your communications were 
overwhelmingly, almost unanim- 
ously, opposed to the waiver of 
confidentiality. The Board of 
Governors followed your recom- 
mendation after lengthy and 
strenuous debate, and refused to 
waive the rule of confidentiality 
as proposed. I heartily agree with 
this determination as being in the 
best interest of The Florida Bar 
and the public. 

A number of Board members 
have expressed appreciation for 
your expressions of opinion and 
have asked me to thank you for 
communicating with The Florida 
Bar upon a subject of importance 
to you. 

In the year to come, whenever it 
is at all practicable to do so, you 
will be notified in advance of ac- 
tions to be taken by the Board of 
Governors and your opinions sol- 
icited. Your local representatives 
on the Board of Governors are 
there for the purpose of represent- 
ing your interests. If they fail to do 
so, you are aware that they must 
stand for election every other 
year. 

Your Board members, by and 
large, conscientiously endeavor 
to represent the interests of the 
Florida lawyers and judges, and 
expend substantial segments of 
their own time, paying all their 
own expenses, for the privilege 
of doing so. They want to know 
what you think. Tell them again, 
soon. 


J. Rex Farrior, Jr. 
President 
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ADMINISTRATIVE 
PROCEDURE ACT 


Hearings 
Under the New 
Administrative Procedure Act 


By KENNETH G. OERTEL 


Among the most significant acts 
passed by the 1974 session of the 
Legislature was the Administra- 
tive Procedure Act, Chapter 120, 
Florida Statutes. This act entirely 
replaced the old Chapter 120 with 
comprehensive new concepts 
regulating administrative rules, 
rule-making and the administra- 
tive hearing process. Basically, 
the APA went into effect on 
January 1, 1975.3 

The APA deals with many sub- 
jects—rules and rule-making; 
agency meetings; administrative 
hearings; agency orders; licens- 
ing and license suspension; judi- 
cial review; enforcement of 
agency action and several other 
related topics. 

The Act standardizes the above 
procedures into a generally uni- 
form system for administrative 
processes. To clarify the far- 
reaching intentions of the Legis- 
lature, the Act states, in §3, “‘. . .it 
is the express intention of the 
Legislature that the provisions of 
this Act shall replace all other 
provisions in the Florida Statutes, 
1973, relating to rule-making, 
agency orders, administrative ad- 


judication or judicial 
review,....” 

This article will concentrate on 
the types of administrative hear- 
ings which may arise under the 


new APA. 


Rule hearings. The procedures 
for agency adoption of administra- 
tive rules have been modified in 
the APA. 

Presently, rule-making is de- 
scribed in §120.54. The adoption, 
amendment or repeal of a rule is 
initiated by the agency giving 
notice of its intended action to: (1) 
the committee;? (2) all persons 
named in the rule; (3) persons 
who have made requests for ad- 
vance notice; (4) those classes of 
persons to whom the intended ac- 
tion is directed. 


Further, the agency shall pub- 
lish notice of the proposed rule in 
the Florida Administrative 
Weekly.* Rule-making does not 
require a hearing before the adop- 
tion of a rule. Hearings on pro- 
posed rules are conducted in ac- 
cordance with 120.54(2) which 
states: 


If the intended action concerns any rule 
other than one relating exclusively to or- 


ganization, procedure or practice, on the 
request of any affected person received 
within 14 days after the date of publication 
of the notice, the agency shall give affected 
persons an opportunity to present evi- 
dence and argument on all issues under 
consideration appropriate to inform it of 
their contentions. 


An agency need never hold a 
public hearing on proposed rules 
relating to organization, practice 
or procedure and only “affected 
persons” may by request require 
an agency to conduct a hearing. If 
the agency does not receive a re- 
quest for hearing within 14 days, 
the proposed rule may be adopted 
without hearing. 

With one unusual exception, 
the agency proposing the rule will 
conduct all public hearings re- 
quired prior to adoption. That ex- 
ception is found in §120.57 where 
it states: 

Rule-making proceedings shall be gov- 


erned solely by §120.57 unless and to the 
extent that a party timely asserts that his 


substantial interests will be affected in the 


proceedings and affirmatively demon- 
strates to the agency that the proceeding 
does not provide adequate opportunity to 
protect those interests. If the agency de- 
termines that rule-making proceedings are 
not adequate to protect a party’s interests, 
it shall convene a separate proceeding and 
proceed under the provisions of this sec- 
tion. 

What that means is that where 
normal rule-making procedures 
do not provide adequate pro- 
cedural due process to protect a 
party’s “‘substantial interests,” a 
separate proceeding shall be con- 
vened under the guidelines of 
120.57. That proceeding would be 
in the nature of a formal hearing 
between the parties rather than a 
general public hearing common 
to normal rule hearings. 

It is anticipated the above type 
hearing will be infrequently con- 
vened, because of the generally 
difficult requirements necessary 
to establish the right to a formal 
hearing. 

A novel feature of the APA is the 
creation of an administrative re- 
view of the validity of administra- 
tive rules. Under 120.54(3) and 
120.56(2) any “substantially af- 
fected person” may challenge the 
validity of a proposed or existing 
agency rule on the following 
grounds: That the rule is an in- 
valid exercise of validly delegated 
authority; or that the rule is an ex- 
ercise of invalidly delegated 
legislative authority. 

The first ground means that the 
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agency’s rule exceeds or wrong- 
fully exercises the statutory au- 
thority delegated by the Legisla- 
ture; the second that the Legisla- 
ture did not have the authority to 
delegate the particular power to 
begin with. Hearings on the valid- 
ity of rules will generally be con- 
ducted by the Division of Ad- 
ministrative Hearings. This divi- 
sion was set up by the new APA 
and will be discussed in greater 
detail further on. 

The APA has stringent schedul- 
ing requirements for hearings 
concerning the validity of rules. 
As should be noted, only substan- 
tially affected persons may peti- 
tion for a hearing determining the 
validity of a rule. This limitation 
of standing is consistent through- 
out many parts of the APA. Fur- 
thermore, a hearing officer must 
be assigned by the division within 
ten days after receiving such peti- 
tion. With 30 days alee the as- 


signment of a hearing officer, a 
hearing must be held and within 
30 days of the hearing, the hearing 


Kenneth G. Oertel has been director of 
the Division of Administrative Hearings 
for the State of Florida since November 
1974. Previously he served as general 
counsel to the Board of Trustees of the 
Internal Improvement Trust Fund and 
with the U.S. Department of Justice, both 
with the FBI and as an assistant U.S. at- 
torney in the Southern District of Florida. 
He received the B.A. degree and the J.D. 
degree from New York University. He has 
done graduate study toward a master’s in 
ocean law at the University of Miami. 
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officer’s final report must be ren- 
dered. This imposes an ex- 
tremely tight, if not impossible, 
schedule regarding the schedul- 
ing of such hearings. That is be- 
cause within the 30-day period 
required for a hearing, the agency 
must be given an opportunity to 
answer the petition; parties have 
rights to discovery and notice of 
hearing must be given at least 14 
days before the hearing. 

Under these circumstances, it 
would appear almost mandatory 
that a prehearing conference be 
scheduled immediately upon the 
receipt of a petition which states a 
cause for the determination for 
the validity of a rule. At this pre- 
hearing conference, it is antici- 
pated the relevant issues of law 
and fact will be narrowed to the 
minimum, in anticipation of a 
speedy hearing date. 

After the hearing and recom- 
mended order is submitted by the 
hearing officer, there is no further 
administrative review. The deci- 
sion of the hearing officer is final. 
As Section 120.56(2)(b) states: 
*the hearing officer may declare 
all or part of a rule invalid. The 
rule or part thereof declared in- 
valid shall become void when the 
time for filing appeal expires or at 
a later date specified in the deci- 
sion.” 

Any appeal from an order de- 
termining the validity of a rule 
must be filed with the district 
court of appeal as stated in Section 
120.68: 

Except in matters for which judicial re- 
view by the Supreme Court is provided by 
law, all proceedings for review shall be 
instituted by filing a petition in the district 
court of appeal in the appellate district 
where the agency maintains its headquar- 
ters or where a party resides. Review pro- 


ceedings shall be conducted in accordance 
with the Florida Appellate Rules. 


There is considerable debate as 
to whether the above quoted sec- 
tion has relieved the circuit courts 
of any declaratory judgment juris- 
diction they would have over the 
validity of administrative rules. 
One possibility is that declaratory 
judgments on these questions are 
still appropriate and that there 
now exists concurrent jurisdiction 
to the Division of Administrative 
Hearings and the circuit courts to 
review these rules. One might be 
tempted to say that the courts 
would be reluctant to entertain 
declaratory judgments over the 
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validity of administrative rules 
since the APA now sets up an ad- 
ministrative review, but 120.56(3) 
states: “The failure to proceed 
under this section shall not consti- 
tute failure to exhaust administra- 
tive remedies.” 

Hearings determining substan- 
tial interests. The bulk of hear- 
ings contemplated under the APA 
will be the type of hearings “in 
which the substantial interests of 
a party are determined by an 
agency.” This will be the type of 
hearing where a person has a dis- 
pute with an agency regarding 
some aspect of its regulatory pow- 
ers. In such situations, the APA 
entitles that person to an adminis- 
trative hearing to resolve the dis- 


pute. 

It should be apparent this opens 
the door for hearings on virtually 
every aspect of state regulation. 
Under 120.57, a party is entitled to 
a formal hearing when its “sub- 
stantial interests” are to be de- 
termined. This term is the key to 
the question of standing under the 
APA. Whenever an agency is to 
decide an issue which will deter- 
mine the party’s “substantial in- 
terests,” that party is entitled toa 
formal hearing under the APA. 
There is a slight caveat to the 
above in that a party is only enti- 
tled to a formal hearing where 
there is a “dispute of material 
fact.”” However, most disputes be- 
tween the public and state agen- 
cies generally involve some dis- 
agreement over a material fact. 

The examples of possible situa- 
tions where a party would be enti- 
tled to a formal administrative 
hearing cover almost every aspect 
of state government. The follow- 
ing hypothetical examples will 
serve to illustrate this possible 
variety of hearings: The revoca- 
tion of a doctor's license to prac- 
tice; the application for a liquor 
license; the denial of tenure to a 
faculty member with the State 
University System; the expulsion 
of a student from the public 
schools; the application for a per- 
mit to build a boat dock; the im- 
position of a civil penalty for vio- 
lation of a state regulation. These 
are only intended as illustrations 
and not as exclusive examples. 


Of course, under the old APA, 
persons might have obtained 
hearings for any of the above mat- 
ters. However, the new APA is 
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novel in its attempt to standardize 
hearing procedures, to establish 
basic due process rights, and by 
providing an agency whose busi- 
ness it is to provide full-time, im- 
partial professional hearing offic- 
ers to hear these disputes. That 
agency is the Division of Ad- 
ministrative Hearings. 
Section 120.65 states: 


(1) There is hereby created the division 
of administrative hearings within the de- 
partment of administration to be headed 
bya director who shall be appointed by the 
administration commission and confirmed 
by the senate. The division shall be ex- 
empt from the provisions of Chapter 216. 

(2) The division shall employ, or con- 
tract for, hearing officers to conduct hear- 
ings required by Chapter 120 or other law. 
No person may be employed by the divi- 
sion as a full-time hearing officer unless he 
has been a member of The Florida Bar in 
good standing for the preceding three 
years. 

The idea of having an indepen- 
dent agency to conduct adminis- 
trative hearings is not unique. 
The federal government has been 
using hearing examiners for many 
years. The State of California has 
had a system which Florida bor- 
rowed upon since the 1940's. Both 
systems, although substantially 
different, employ the same con- 
cept of having an independent, 
impartial professional hearing of- 
ficer available to conduct ad- 
ministrative hearings and make 
findings and recommendations. It 
should be noted, however, that 
the Administrative Procedure Act 
does not require every dispute to 
result in an administrative hear- 
ing. Rather, the emphasis is on 
permitting the agency and the 
public to settle and negotiate all 
disputes, but, if necessary, be able 
to bring that dispute before an 
impartial hearing officer for a for- 
mal adjudication of the issues. 

Chapter 120 does not spell out 
how the hearing process begins, 
but it does have general rules re- 
garding the conduct of hearings. 
The Administration Commission, 
pursuant to §120.54(9), has 
adopted Model Rules of Pro- 
cedure (Chapter 28, Florida Ad- 
ministrative Code) which specifi- 
cally detail the hearing process 
from petition to recommended 
order. Before those rules of pro- 


cedure are considered, it would 
be helpful to understand the basic 
requirements for hearings as 
specified in the Administrative 
Procedure Act. As mentioned 
above, a party is entitled to a hear- 
ing when its “‘substantial in- 
terests” are to be determined by 
an agency. Hearings are charac- 
terized as “formal proceedings” 
in Chapter 120, and are very simi- 
lar to trials in the circuit courts. 
Testimony is to be taken under 
oath, subpoenas are available to 
the parties, and all the rules of 
discovery as provided under the 
Florida Rules of Civil Procedure 
are applicable to formal pro- 
ceedings. As Section 120.58(1)(b) 
states: 


An agency, or its duly empowered presid- 
ing officer, or a hearing officer, has the 
power to swear witnesses and take their 
testimony under oath, to issue subpoenas 
upon the written request of any party or 
upon its own motion, and to effect discov- 
ery on the written request of any party by 
any means available to the courts and in 
the manner provided in the Florida Rules 
of Civil Procedure. 


The conduct of the hearing it- 
self in many ways, will be similar 
to a standard civil trial in that all 
parties are permitted to conduct 
cross-examination and present 
evidence in the usual manner. 

The rules of evidence for formal 
proceedings have been greatly 
simplified and adopt a loose stan- 
dard for the admission of evi- 
dence in administrative hearings. 
That rule is found in 
§120.58(1)(a), where it states: 
Irrelevant, immaterial or unduly repeti- 
tious evidence shall be excluded, but all 
other evidence of a type commonly relied 
upon by reasonable prudent men in the 
conduct of their affairs shall be admissible 
whether or not such evidence would be 
admissible in atrial in the courts of Florida. 
Any part of the evidence may be received 
in written form, and all testimony of parties 
and witnesses shall be made under oath. 
Hearsay evidence may be used for the 
purpose of supplementing or explaining 
other evidence, but it shall not be suffi- 
cient in itself to support a finding unless it 
would be admissible over objection in 
civil actions. 

The above rule of evidence is ex- 
tremely informal and should, if 
nothing else, simplify the conduct 
of administrative hearings. What- 
ever is “evidence of a type com- 


monly relied upon by reasonably 
prudent men in the conduct of 
their affairs” will be a question for 
each hearing officer to determine 
and, of course, may vary among 
the individual opinions of differ- 
ent hearing officers. Certainly, 
the above concept will involve a 
value judgment, but such pro- 
ceedings are not unique in non- 
jury trials where the courts have 
often exercised a wider latitude in 
admitting evidence. 

A very formal notice of hearing 

is required by 120.57. The notice 
of requirements incorporates the 
basic philosophy of prehearing 
stipulations which is used in 
many of the United States District 
Courts. Those requirements are 
found in 120.57(1)(a): 
(1)(a) All parties shall be afforded an op- 
portunity for hearing after reasonable 
notice of not less than 14 days, which shall 
include: 

1. A statement of the time, place and 
nature of the hearing; 

2. A statement of the legal authority and 
jurisdiction under which the hearing is to 
be held; 

3. A reference to the particular sections 
of the statutes and rules involved; 

4.A shortand plain statement of the mat- 
ters asserted by the agency and by all par- 
ties of record at the time notice is given; if 
the agency or any party is unable to state 
the matters in sufficient detail at the time 
initial notice is given, the notice may be 
limited to a statement of the issues in- 
volved and thereafter, upon timely written 
application, a more definite and detailed 
statement shall be furnished not less than 
three days prior to the date set for the hear- 
ing. 


Subsection 4 of the above re- 
quirement for the notice of hear- 
ing certainly contemplates all par- 
ties of record to succinctly state all 
issues of law and fact which are to 
be disputed at the formal hearing. 
Inherent in this is a philosophy 
that in stating those issues the par- 
ties should attempt to arrive at an 
agreement or stipulation and limit 
those issues as much as possible. 

One of the basic issues which 
must be determined in all formal 
proceedings held under the APA 
is the question of defining a 
person’s “substantial interests.” 
As mentioned above, this new 
concept is the test of standing to 
receive a formal hearing under 
the APA. 
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The Act makes no attempt to de- 
fine a person’s “substantial in- 
terests.” An approach will be 
made to decide this question ona 
case-by-case basis and eventu- 
ally, with the assistance of judicial 
review, to develop a body of ad- 
ministrative decisions which will 
aid in giving a better understand- 
ing of just what type of interests 
are substantial enough to entitle a 
person to an administrative hear- 
ing. The courts, when dealing 
with questions of administrative 
adjudication and due process, 
have considered similar ques- 
tions in the past and have decided 
that when an agency decides 
questions regarding a “basic 
right,” the agency must afford that 
person the notice and an oppor- 
tunity to be heard.4 


That is a very important con- 
cept; specifically, that all ad- 
ministrative adjudication does not 
require a formal hearing. What is 
required is that the person whose 
“substantial interests” are deter- 
mined must be afforded notice of 
the intended action and must be 
given an opportunity to be heard. 
That is the basic due process re- 
quirement for administrative ad- 
judication which has been ex- 
panded upon by the Administra- 
tive Procedure Act. Those re- 
quirements do not necessarily 
demand the right to cross examine 
witnesses, the rights to discovery, 
the right to subpoena witnesses. 
These have been assured in the 
APA but are not administrative 
due process requirements. 


Giving affected persons the op- 
portunity and right to be heard 
does not mean administrative 
hearings are automatically re- 
quired on all questions which de- 
termine substantial interests. Be- 
fore the decision to hold a hearing 
is made (except in cases where 
hearings are statutory require- 
ments) the affected person must 
make some request for a hearing. 
It is the agency’s responsibility to 
advise the person of the intended 
action and of his rights to a hear- 
ing. It is then incumbent upon 
that person to request a hearing or 
accede to the agency’s intended 
action. 

The APA does not specifically 
describe how disputes may pro- 
ceed to a formal hearing. The 
model rules adopted by the Ad- 
ministration Commission were 
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anywhere else. 
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The use of local multiple-choice , multi-state multiple-choice ques- 
tions, and demanding essay questions by the Florida bar examiners creates a 
need for a fully-integrated study program that goes beyond the traditional 
combination of law outlines and reinforcing lectures. A busy practitioner who 
has been unable to keep in touch with the vast changes in Constitutional Law, 
Criminal Procedure, Torts, and the Contracts aspects of the Uniform Com- 
mercial Code needs more than the quick “once-over” which is sufficient for 
the recent graduates. 


Performance 


BRC has devoted its full resources to master the Florida exam and convey the 
necessary information and skilis to out-of-state attorneys. Over 90% of all 
BRC’s practitioner enrollees pass on the first try (almost 100% by the second 
try.) BRC’s rate of success is unequaled in Florida. 
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designed to fill this gap so that the 
public and practitioner alike 
would be able to use this act. In 
many ways these rules are similar 
to the rules of civil procedure at- 
torneys are presently familiar 
with. 

It is perhaps misleading to 
characterize all hearings con- 
ducted by agencies under the 
banner of administrative hear- 
ings. There are many types of ad- 
ministrative hearings which must 
be conducted in different fash- 
ions. The type envisioned by 
§120.57 is the typical case where 
the agency and a member of the 
general public dispute over an 
administrative process. In that 
situation both are adversary par- 
ties in the typical understanding 
of that term. 

The APA provided for the Divi- 
sion of Administrative Hearings 
to change the prevalent practice 
of the agency acting both as pros- 
ecutor and judge. Now the public 
may choose to have independent 
hearing officers from the division 
preside over hearings to resolve 
such questions. 


Generally the model rules re- 
quire that the party whose sub- 
stantial interests are to be deter- 
mined petition the agency for a 
hearing. The petition should bas- 
ically contain: (a) name and ad- 
dress of petitioner(s) and all par- 
ties; (b) disputed issues of mater- 
ial fact; (c) a statement of the ulti- 
mate facts alleged and provisions 
of law which entitled the 
petitioner to relief; (d) a statement 
summarizing any informal action 
taken; (e) demand for relief. 

The agency must then decide if 
the agency head or a member 
thereof will conduct the pro- 
ceeding as permitted under 
120.57(1). (All agencies except the 
Department of Professional and 
Occupational Regulation Boards 
have that option.) Also, for the first 
two years after the effective date 
of the Act, an agency may have a 
full-time hearing officer conduct 
the hearing. Ifthe agency does not 
elect to use the above options, it 
must forward the matter to the di- 
vision. 


The agency will then become 
the respondent and may file an 
appropriate answer, much the 
same as is done in civil court. 
From there, the proceedings will 
go to hearing after appropriate 
pretrial hearings, discovery, mo- 
tions, etc. 


Other types of hearings, how- 
ever, will not require a formal pe- 
tition to be filed. In cases of license 
revocation, invocation of civil 
penalty, or other similar action, it 
will only be necessary for the 
member of the public to request a 
hearing by letter to the agency en- 
closing a copy of the agency’s 
charges against it. This system has 
been invoked because in those 
cases it is and always will be the 
agency's burden of going forward 
to establish noncompliance with 
the statute or regulation. 

The above is an illustration of 
only one type of administrative 
hearing, that of the agency versus 
the public. Many times state 
agencies must hold hearings but 
are not parties and do not advo- 
cate any particular position. This 
is so in many instances where the 
agency is statutorily responsible 
to adjudicate a dispute between 
two private parties. In such a case 
the agency may request the Divi- 
sion of Administrative Hearings 
to furnish a hearing officer and 
issue a recommended order to the 
agency. There are other types of 
hearings where the agency may or 
may not elect to be a party to a 
hearing which is required by law. 
Also, several state laws require 
hearings to be held on certain is- 
sues (i.e., designation of areas of 
critical state concern, etc.). These 
hearings cannot be waived by 
anyone and are a statutory re- 
quirement. 

The latter type of hearing is 
most closely akin to a public hear- 
ing where the general public is 
invited to appear and speak on a 
particular proposition, but where 
there may not be a right to cross- 
examine a witness where there 
are no identifiable parties. 

It is important to note that only 
in a hearing challenging the valid- 
ity of a rule will the hearing 


officer’s. decision be final. In all 
other cases a recommended order 
will be sent to the agency head for 
final action. The agency head in 
those cases makes the final deci- 
sion. The constraints upon the 
agency head in dealing with a 
hearing officer’s recommended 
order are found in §120.57(1)(j): 


The agency may accept the recommended 
order and adopt it as the agency’s final 
order. The agency in its final order may 
reject or modify the conclusions of law and 
interpretation of administrative rules in 
the recommended order but may not reject 
or modify the findings of fact unless the 
agency first determines from a review of 
the complete record and states with par- 
ticularity in the order that the findings of 
fact were not based upon competent sub- 
stantial evidence or that the proceedings 
on which the findings were based did not 
comply with essential requirements of 
law. 


The practical effect of the above 
section will make it very difficult 
for an agency head to dispute find- 
ings of fact in a hearing officer’s 
recommended order. 

It is anticipated that with great- 
er experience under this new 
Act, much of the confusion and 
uncertainty that now exists will be 
resolved. The new APA reflects 
an enlightened approach to 
agency regulation and the whole 
administrative process. Hope- 
fully, Florida’s experience with 
this new Act will prove gratifying 
both to the public and the agen- 
cies of government which must 
conform to its requirements. O 


FOOTNOTES 


1 There are three exceptions: §120.54(9) 
which authorizes the Administration 
Commission to adopt Model Rules of Pro- 
cedure, §120.65, which created the Divi- 
sion of Administrative Hearings, and Sec- 
tion 2, which set up the Administrative 
Procedures Committee, took effect Oc- 
tober 1, 1974. 

2 The “committee”’ is a joint legislative 
committee created by Section 2 of the Act. 

3 This new publication is authorized by 
§120.55(1)(c) which states: “(1) The De- 
partment of State shall: (c) Publish a 
weekly pamphlet entitled the Florida Ad- 
ministrative Weekly which. . .” 

4 United States v. Storer Broadcasting 
Co., 351 U.S. 192; Simmons v. United 
States, 348 U.S. 397. 

5 Lichter v. United States, 334 U.S. 742. 
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ADMINISTRATIVE 
PROCEDURE ACT 


Model Rules 
of Florida Administrative 
Practice-Chaos or Uniformity? 


BY JAMES D. WHISENAND 


The new Administrative Pro- 
cedure Act! expresses the lauda- 
ble legislative intent of creating 
uniform rule-making and decision 
procedures for defined agencies. 
To assist in achieving this goal, 
the Legislature granted the Ad- 
ministrative Commission? 
[hereinafter Commission] the 
statutory authority to file, with the 
Department of State, one or more 
sets of model rules of procedure. 
Model rules of administrative 
procedure are new to Florida but 
they have been operative in the 
states of Oregon and Michigan.4 
Florida’s model rules, however, 
are unique and the more signifi- 
cant requirements of the rules are 
discussed in this article. 

One or more sets of model rules 
were required to be filed 90 days 
after October 1, 1974, the effec- 
tive date of §120.54(9), F.S. The 
model rules are deemed to be 
rules of procedure for each agency 
that has not adopted a specific 
rule of procedure covering the 
subject matter in the model rules.5 
Today, an administrative pro- 
ceeding could possibly be gov- 
erned by parts of three different 
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sets of procedural rules: the 
model rules; the agency’s rules; 
and the Division of Administra- 
tive Hearings’ rules. 


The Drafting Process 


The Commission, at its October 
29, 1974 meeting, directed the 
Department of Legal Affairs 
[Attorney General] and the Divi- 
sion of Administrative Hearings 
to prepare the model rules. The 
first draft of the rules was circu- 
lated on November 15 and the 
staff conducted a public hearing 
on November 25, 1974. A second 
draft was circulated on December 
4 and the final draft was circulated 
on December 11, 1974. During 
the drafting process only three 
agencies submitted written com- 
ments and a few offered oral re- 
marks. The Commission added 
one amendment defining a meet- 
ing to the model rules when the 
rules were adopted on December 
17, 1974.° Although the rules were 
adopted prior to the 90-day dead- 
line, the Commission directed 
staff to file the model rules on 
the 90th day. 

The Commission, as agreed at 
the December 17 meeting, 
amended the model rules on May 
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6, 1975. In addition to the various 
amendments that evolved from 
the hearings and consultations 
with the Legislature’s Adminis- 
trative Procedure Committee’ 
{hereinafter committee], the 
Commission adopted _ ten 
amendments to the staff draft at its 
May 6 meeting. These amend- 
ments were proposed by the 
committee a few days prior to May 
6. Surprisingly, the Commission 
declined to exercise its executive 
prerogative to implement the law 
and completely acceded to the 
committee’s policy desires. The 
amended model rules were filed 
on May 21, 1975, and became ef- 
fective on June 10, 1975. No 
further amendments to the rules 
are presently contemplated by the 
Commission. A commentary to 
the model rules, however, may be 
prepared to illustrate the effect 
and intent of various amend- 
ments. 

Section 120.54(9), F.S., states 
that the model rules shall be rules 
of procedure. The Commission 
considered this to be further de- 
fined by §120.53(1), F.S., which 
relates to the adoption of rules of 
procedure in four basic parts: or- 
ganization, practice, procedure 
and scheduling of meetings. To 
achieve the full scope of “rules of 
procedure,” the model rules con- 
tain seven parts:® organization; 
agenda and scheduling of meet- 
ings and workshops; rule-making 
proceedings; declaratory state- 
ments; decisions determining 
substantial interests; licensing; 
and agency exemption from Ch. 
120, F.S., and modification of the 
model rules. 

The initial step of any prac- 
titioner is to determine whether 
the respective governmental au- 
thority is specifically defined in 
§120.52, F.S., or is an “each other 
unit of government in the state.” 
This general phraseology has, at 
least initially, been determined 
not to include special districts,® 
and school boards created by spe- 
cial act.1° The other preliminary 
question is to determine to what 
extent, if any, the agency rules are 
not superseded by the model 
rules.!! 


Part |—Organization 


The organizational part of the 
model rules is self-explanatory 
and essentially requires each 
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agency to adopt rules describing 
the availability of public access to 
all aspects of the agency. Al- 
though the Act grants the Com- 
mission authority to adopt sets 
which would individually be ap- 
plicable to a limited number of 
agencies, the Commission de- 
cided to establish minimal re- 
quirements for each agency to 
implement. The agency then has 
the responsibility of promulgat- 
ing specific organizational rules. 
No time limit has been set for the 
promulgation of organizational 
rules; however, §120.68(8), F.S., 
deems noncompliance’ with 
§120.53, F.S., and inferentially 
the model rules, to be material 
error in procedure. 


Part ll—Agenda and Scheduling 

of Meetings and Workshops 
Part II of the model rules estab- 

lishes minimum notice and 
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scheduling requirements for all 
defined agency meetings and 
workshops.!? The Act require- 
ment of general notice of meet- 
ings has been interpreted to re- 
quire agency, except school dis- 
tricts, community college districts 
or units of government with juris- 
diction in only one county or a 
part thereof, publication in the 
Florida Administrative Weekly. 
This notice placement transfers 
the focus from newspapers to the 
Weekly as the center point for 
notice of all agency actions. In ad- 
dition to significantly reducing 
expenses, the Weekly should be- 
come the major notification 
source for all administrative ac- 
tion. 

For notice purposes, a meeting 
is limited to a gathering for the 
purpose of conducting public bus- 
iness by a collegial body con- 
stituting the agency head. A work- 
shop is similarly defined as a con- 
ference where a majority of the 
members of a collegial agency 
head are present or a committee 
designated by the agency head 
are meeting for the specific pur- 
pose of rule drafting at which time 
no official votes are to be taken or 
policy adopted. 

Agency items must be listed 
and briefly summarized on the 
agenda made available for public 
distribution. In addition to 
good cause, the presiding officer 
may approve changes to the 
agenda items for consideration of 
emergency, ministerial, or inter- 
nal administrative matters which 
do not affect the interésts of the 
public generally. 


Part Ili—Rule Proceedings 


Part III of the model rules im- 
plements the innovative rule- 
making procedures of the Act. 
The rule-making proceeding is 
deemed to be commenced upon 
notice by the agency. This date is 
the date of publication.’® This 
date will be very important with 
respect to rules adopted prior to 
January 1, 1975, without a public 
hearing;'* petitions filed to 
amend, adopt or repeal rules; 
the notice requirement for hear- 


ings on rules not relating to or- 


ganization, procedure or 
practice;!® and to emergency rule 
proceedings.'? These statutory 
sections require specific agency 
action, in a rule proceeding, 
within prescribed time periods. 

Rule publication by reference 
is also prescribed by the model 
rules.!® This provision authorizes 
an agency to adopt a rule and not 
have the rule contents published 
in the Florida Administrative 
Code. For an agency to adopt a 
rule in this manner, the rule con- 
tents or material must be: gener- 
ally available to affected persons; 
published by either a nonstate 
governmental agency or a gener- 
ally recognized organization; 
filed with the Department of 
State; and noticed in the Florida 
Administrative Code as to what 
the rule contents are and where it 
is available for inspection. 

The Act does not require a hear- 
ing prior to adoption of a rule re- 
lating exclusively to organization, 
practice or procedure. As to sub- 
stantive rules, the agency must 
hold a hearing only if requested 
by an affected person within 14 
days of notice. 

A new requirement provided in 
the model rules is that a draft of 
the proposed rule must be pre- 
pared and available to the public 
at the time of notice. This re- 
quirement, together with that of 
having all changes of rules made 
at a public hearing or requiring 
re-notice of the rule, should pro- 
vide the public more than an ade- 
quate opportunity for participa- 
tion and comment.’® The rule 
hearing is typified as a legislative 
fact finding-gathering  pro- 
ceeding.?° 

Ifa party timely asserts any time 
prior to the conclusion of a rule 
hearing that his substantial in- 
terests will be affected in the pro- 
ceedings and affirmatively dem- 
onstrates to the agency that the 
proceeding does not provide an 
adequate opportunity to protect 
those interests, the agency may 
convene a hearing for the assert- 
ing party that shall be governed 
by §120.57, F.S.2! This standard 
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can only be met if the substantial 
interests are affected in the pro- 
ceeding and if it is affirmatively 
shown that the rule proceeding 
does not provide an adequate 
opportunity to protect those in- 
terests. The agency may reject the 
request when made. 

Unless the agency rejects the 
request when made, the asserting 
party must file a petition within 48 
hours. The agency may hold a 
hearing to consider or dispose of 
the petition but it must give notice 
in the Administrative Weekly that 
a petition has been filed. The 
agency must then determine the 
merits of the petition and issue an 
order accordingly. 

When this draw-out provision is 
used by an asserting party, the 
hearing officer conducting the 
rule proceeding has discretion 
whether to suspend the rule pro- 
ceeding. If the rule proceeding is 
not suspended, the rule cannot be 
filed and it cannot become effec- 
tive until the drawn-out petition 
has been denied or the issues 
raised therein resolved. 

The staff version of the model 
rules permitted the agency rule to 
be filed and to become effective 
as to everyone except the assert- 
ing party. This procedure is 
analogous to that of the injunctive 
procedure. The committee, how- 
ever, objected to this procedure 
for policy reasons and the Com- 
mission acceded to their desires. 

Section 11.60, F.S., creates an 
Administrative Procedure Com- 
mittee within the legislative 
branch of government to oversee 
rule activities of agencies. The 
committee duties relate solely to 
agency rule-making activities.?? 
The committee’s review is 
exclusively restricted to deter- 
mining whether the proposed 
rule is within the statutory author- 
ity upon which it is based. The 
model rules contain no provision 
regarding agency activities with 
the committee. 


Part |V—Declaratory Statements 


One of the most innovative as- 
pects of the Act is the provision 
authorizing the filing, presuma- 
bly by any person, and 
prompt disposition of petitions for 
declaratory statements as to the 
applicability of any agency rule, 
statutory provision or order.?° Part 
IV of the model rules implements 
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this statutory provision by pre- 
scribing a form and providing the 
agency with the discretion of 
holding a hearing to dispose of the 
petition. If a hearing is held, it is 
procedurally conducted pursuant 
to §120.57(2), F.S., or as otherwise 
agreed upon by the agency and 
the parties. The declaratory 
statement provisions do not pre- 
vent an agency from informally 
advising, either orally or by letter, 
a person. 


Parts V & Vi—Decisions Deter- 
mining Substantial Interests and 
Licensing 


Part V of the model rules ap- 
plies to proceedings in which the 
substantial interests of a party are 
determined by an agency.” By ref- 
erence, this includes hearings re- 
lating to licensing and to the 
draw-out provision of $120.57, 
F.S., pertaining to rule pro- 
ceedings. Part V is divided into 
four subparts: conference, formal 
proceedings, informal pro- 
ceedings, and orders. The pro- 
ceedings under $120.57, F.S., re- 
place the previous ‘“‘quasi- 
judicial” proceedings and gener- 
ally include the previously 
labeled “quasi-executive” func- 
tions or proceedings.25 The model 
rules do not apply to any inves- 
tigative proceeding. 

Parties to the proceedings may 
be represented by counsel or 
other qualified representative.?® 
Class actions are also authorized 
in a manner similar to that pro- 
vided by Rule 1.220, Florida 
Rules of Civil Procedure.?? 

A proceeding under $120.57, 
F.S., is commenced by two differ- 
ent methods depending upon 
whether licensing, under 


$120.60, F.S., is involved. If the 


agency action involves the sus- 
pension, revocation, annulment 
or withdrawal of a license, the 
agency must provide at least 14 
days notice of the proceeding 
and serve an administrative com- 
plaint by certified mail.2® These 
model rules provide a form for 
the administrative complaint. 
Within 14 days of receipt of the 
administrative complaint and ac- 
companying materials, the licen- 
see must request a hearing or 
other disposition of the cause. If 
the agency does not receive a re- 
sponse, the agency is authorized 
to enter a default order and take 
appropriate action.?® 


The licensee may, if there is a 
material issue of fact, request the 
proceeding to be formal or infor- 
mal under §120.57(1) and (2), F.S. 
The one exception to this waiver 
is the jurisdictional prohibition 
against licensing boards, within 
the Department of Professional 
and Occupational Regulation, 
from conducting formal pro- 
ceedings as hearing officers.®® 
Regardless of the formal or infor- 
mal proceeding label the pro- 
ceeding is governed by $120.57, 
F.S., and Part V of the model 


rules. 


If the agency action is non- 
licensing, the party must file an 
administrative complaint with the 
agency. In both licensing and 
nonlicensing actions, the agency 
head, in the first instance, decides 
whether to conduct the pro- 
ceeding or to request assignment 
of a hearing officer from the Divi- 
sion of Administrative Hearings. 
This agency head decision must 
be made within ten days ofagency 
receipt of the administrative 
complaint or the request for a 
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hearing if the agency head is a 
single official. 

The hearing officer is granted 
the discretion to conduct prehear- 
ing conferences for the purposes 
of clarification, settlement, ad- 
justment, stipulation and other 
exchanges between parties. 
These matters become part of the 
administrative record for appeal 
purposes. 

An answer, to be filed within 20 
days, to the nonlicense adminis- 
trative complaint is required to 
the extent it does not conflict with 
constitutional protections.*! The 
rules of discovery in the Florida 
Rules of Civil Procedure are ap- 
plicable to formal proceedings to 
the extent the discovery rules are 
not inconsistent with Ch. 120, 
F.S. All motions, unless the party 
is not represented by counsel, are 
required to be accompanied by a 
memorandum of law. The hearing 
officer cannot grant a petition for 
rehearing since upon issuance of 
the recommended order the pro- 
ceeding is then transmitted to the 
agency head for final agency ac- 
tion. 

The recommended order, if the 
agency head does not sit as the 
hearing officer, must be filed 
within 30 days after the hearing or 
receipt of the hearing transcript. 
The agency then has 90 days to 
render a final order. If the agency 
head is a collegial body and 
§120.58(1)(d), F.S., applies, the 
oral argument is to be presented at 
a public meeting and the agency 
proceeding shall not be a de novo 
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review.®? The written exceptions 
to and briefs in response to the 
agency's recommended proposed 
order must be served within 15 
days of service of the proposed 
order. Upon application for oral 
argument, the agency head must 
set the matter for presentation 
within 30 days. 

Informal proceedings may be 
conducted by the agency and a 
hearing may be granted upon 
written request if made within ten 
days of notice of agency action.** A 
party does not have a statutory 
right to a hearing in an informal 
proceeding. It is expected to be 
highly informal and contain no 
issue of material fact. 

Motions for disqualification of 
an agency head, or member 
thereof, pursuant to §120.71, F.S., 
must be made at least five days 
prior to the proceeding.** If the 
party was previously unaware of 
the matter causing disqualifica- 
tion, the party may move to dis- 
qualify at any time. The statutory 
grounds for disqualification of an 
agency head or member thereof 
are bias, prejudice, interest or 
other causes for which a judge 
may be recused. A motion for dis- 
qualification of any hearing of- 
ficer is timely if filed by affidavit 
with the division and prior to the 
taking of evidence at a hearing.*® 

Ex parte communications are 
statutorily prohibited when made 
to the hearing officer relative to 
the merits, or threat or offer of 
reward.*® Advisory staffs are ex- 
empted from this provision if they 
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have not participated in the pro- 
ceeding. The 1975 legislative 
amendment also makes the ex 
parte provisions applicable to the 
agency after the agency head has 


received a recommended order.*? 

The final order issued by the 
agency head must be made no 
more than 90 days from the date of 
the recommended order, the date 
of hearing if conducted by the 
agency, or, if no hearing is held, 
the receipt of written and oral 
material authorized to be submit- 
ted. The model rules contain no 
provisions pertaining to judicial 
review. 


Part Vil—Agency Exemption 
from Ch. 120, F.S., and Modifica- 
tion of Model Rules 

Part VII of the model rules pro- 
vides a procedure for an agency to 
petition for an exemption from the 
Act or to modify the model rules as 
applicable to that agency.3® The 
petition is captioned to the Com- 
mission and filed with the Divi- 
sion of Administrative Hearings. 
The statutory and factual grounds 
relied upon by the agency for ex- 
emption or modification must be 
contained in the petition. 

The agency carries the burden 
of showing the necessity of the 
exemption authorized by § 120.63, 
F.S., and that alternative pro- 
cedures may be established for 
the agency which are consistent 
with the intent and purpose of Ch. 
120, F.S. The division may, in its 
discretion, hold a hearing to dis- 
pose of the petition. 

The division’s recommenda- 
tion to the Commission and the 
agency’s petition are to be consid- 
ered at a Commission meeting. 
At the meeting, the division and 
the agency may make oral presen- 
tations. The order of the Commis- 
sion is the final agency action on 
the petition. The procedure for 
modification of the model rules 
pursuant to §120.54(9), F.S., by an 
agency is similar to that for an ex- 
emption from the Act. 

The recommendations of the 
division, regarding the Act ex- 
emptions and model rule modifi- 
cations, are to be taken directly to 
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the Commission. This procedure 
bypasses the approval of the Sec- 
retary of the Department of Ad- 
ministration for scheduling of 
these matters on the Commission 
agenda. 

The model rules were proposed 
by the Legislature and the Com- 
mission to provide a uniform 
guide for all agencies and to pro- 
vide rules for those agencies 
without financial or other means 
to develop procedural rules. 
These goals were partially 
achieved; however, the Legisla- 
ture should address the conflict of 
procedural rules between the 
model rules, the division’s rules, 
and the agency’s rules.°® 
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EDITOR 


LOOKS AT THE FLORIDA BAR 


Larry Jinks is executive editor 
of the Miami Herald and presi- 
dent of the Florida Society of 
Newspaper Editors. He made 
these remarks on June 21 at The 
Florida Bar Convention in Boca 
Raton. 


BY LARRY JINKS 

Your president spoke to the 
Florida Society of Newspaper 
Editors and the Florida Press As- 
sociation at our meeting in Key 
Biscayne a few weeks ago, and we 
were honored to have him there. I 
am pleased he in turn invited me 
to be with you today, and I wel- 
come the opportunity to make a 
small contribution to a growing 
exchange of views between 
lawyers and journalists in Florida. 

As I recall our Key Biscayne 
meeting and consider the scope of 
your meeting here, I am espe- 
cially happy that our exchanges 
are friendly ones. There are a 
great many more of you than there 
are of us, and if it ever comes to 
all-out war, we journalists are in 
trouble. 

Any newspaperman comes in 
occasional contact with some of 
the more visible members of the 
bar, and most of us have personal 
friends who are lawyers. On an 
aggressive newspaper, an inti- 
mate relationship with at least one 
law firm is a necessary part of 
doing business these days. 
Beyond these routine associa- 
tions, my own contact with your 
profession has been stepped up 
considerably during the past 18 
months, which may be one reason 
I am here today. 

First, I was one of those laymen 
brought in to leaven the loaf at 
your long-range planning retreat 
early in 1974. That was an educa- 
tional and stimulating experience 
for me, and, I might add, greatly 
increased my respect for The 
Florida Bar as an institution. I was 
the only layman among those as- 
signed the job of preparing the 
final report for the conference. In 
that role, my primary task was to 
urge that the results be reported 


in language ordinary people 
could understand. 

A few months later, I was a par- 
ticipant in a media-law confer- 
ence under the auspices of the 
University of Miami Law School, 
a conference that drew distin- 
guished attorneys not only from 
Florida but from around the coun- 
try. Early this year I was a par- 
ticipant in a seminar on legal 
problems of the press, sponsored 
by the Southern Newspaper Pub- 
lishers Association and directed 
by Dan Paul—who is, among 
many other things, a member of 
The Florida Bar and counsel for 
the Miami Herald. 


Recently, I was approached by 
a representative of a statewide 
judicial committee to talk about 
first amendment-sixth amend- 
ment problems, and I gather that 
meeting will lead to a great many 
more discussions. 


At the recent meeting of the 
Florida Society of Newspaper 
Editors I mentioned earlier, we 
not only heard your president but 
also a distinguished legal panel 
that included two past presidents 
of The Florida Bar and the two 
men you have chosen to succeed 
Jim Urban as well. 


So, if I am still ina state of sin, it 
is not because I have not had a 
great deal of exposure to the gos- 
pel in recent months. 

The topic Jim Urban assigned 
me is: An Editor Looks At The 
Florida Bar. It is honesty rather 
than excess modesty that prompts 
me to say I do not consider myself 
any sort of expert on The Florida 
Bar, despite my increased contact 
with it recently. Expert or not, I 
will offer some comments on The 
Florida Bar, but I think it is 
worthwhile first for me to talk a bit 
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about the vantage point from 
which I view you. 


In other words, I want to con-. 


sider for a moment the role of the 
press, as I see it, in relationship to 
the bar and the judicial process. 

I’ve emphasized our recent 
friendly exchanges, and I am here 
today with the conviction that bet- 

‘r communication and coopera- 

on are in the best interests of the 
var and of the press. I should point 
out, however, that we are not 
necessarily natural partners. We 
have a great many common in- 
terests, including, I hope, the 
public good. But our roles are dif- 
ferent. The extraordinary con- 
stitutional foundation for press 
freedom in this country is not 
there so that we can perform a 
public relations function for other 
institutions in our society. If there 
is any justification for our first 
amendment protection, and of 
course I think there is, itis that our 
role as an independent watchdog 
is an essential balancing factor in 
the system as a whole. 

Our job is to provide informa- 
tion for our readers. In this con- 
text, we should tell them how the 
law is made, how it is executed, 
and how it is interpreted. 

We owe them independent in- 
formation, fair to those we write 
about but not necessarily serving 
their purposes. We especially 
should be diligent in reporting on 
those people who are paid with 
public funds to run our govern- 
ment and our courts. Our obliga- 
tion is heavier the more serious 
the responsibilities of the public 
official. 

We go about doing this job with 
varying degrees of skill and zeal. 
There may be communities in 
Florida in which most criminal 
court activities get some sort of 
coverage in the local newspaper. 
In the larger cities, most trials are 
not deemed newsworthy at all, 
and some judges can go for 
months at a time without seeing a 
reporter. 

When they do see one, he may 
be a seasoned, knowledgeable 
observer—or he may be a young- 
ster still learning his job. Jour- 
nalists, like lawyers, vary in ex- 
perience and talent. Inevitably, 
there are broad differences in 
judgment as to just what is news- 
worthy and what is not. 


But I would argue that the func- 


VOLUME 49, NUMBER 7 


tion of the journalist, like the func- 
tion of the lawyer, deserves re- 
spect even when performance 
falls short of the ideal. 

I do not need to point out to any 
aware citizen of this state that 
journalism has become increas- 
ingly investigative in recent 
years. Once upon a time, we were 
likely to report on the more visi- 
ble activities of public institutions 
in an uncritical way, and assume 
we had done our job. That has 
been changing for a long time, 
and the changes have become 
pronounced lately. 

When I was a young reporter 20 
years ago in another state, neither 
I nor my colleagues were pro- 
ducing any reporting on judicial 
activities that had any cutting 
edge to it. Ours was not to wonder 
why. We covered trials, if they 
were interesting, and that was 
that. 


“‘Newspapers are notgiven 
to sacred cow worship, are 
not awed by trappings of 
position, when they con- 
sider the public interest is 
at stake.” 


In the early 1960's, after I came 
to Miami, I heard stories from 
newspapermen and _ lawyers 
about the courtroom decorum of 
one very prominent judge, now 
long since deceased. 

Everybody agreed that his be- 
havior was outrageous, but no- 
body did anything about it. Cer- 
tainly, editors and reporters shied 
away from reporting on it directly 
in news columns and television 
news programs. 

I don’t think that would be the 
case today. There is abundant 
evidence that the newspapers in 
Florida are not given to sacred 
cow worship, are not awed by the 
trappings of position, when they 
consider the public interest is at 
stake. 

The kind of digging, investiga- 
tive reporting that I am talking 
about is tough and demanding, 
and risky as well. It is a solemn 
journalistic undertaking, calling 
for the highest degree of pro- 
fessionalism in the reporters and 
editors who carry it out. When we 
do it right, we are repaying our 
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first amendment debts in the most 
fundamental way, in my opinion. 

We are certainly fallible, and 
fare no better when measured by 
our failures than does the legal 
profession. We frequently try to 
do too much in too short a period 
of time. It is not difficult to seize 
on an inaccuracy here, a lack of 
balance there, a failure to report at 
all in another instance, and fault 
our performance. 


I am not seeking to justify 
these failings, but I will say that 
on balance I think that the press of 
Florida has performed with dis- 
tinction in the last two or three 
years in filling the watchdog role I 
have been describing. 


There is a great deal more that 
we should be doing, particularly 
in reporting on an uneven and in- 
efficient system of criminal jus- 
tice. A prosecutor friend of mine 
gives us failing marks in dealing 
with the basic problems of that 
system. I suspect she is right, and 
that is something we should 
change. 


In all of this, we need to be fair, 
balanced, and scrupulously accu- 
rate. We must have a sensitive 
concern for sixth amendment 
rights, just as you should have a 
healthy respect for first amend- 
ment rights. That ancient conflict 
of rights, so much discussed a de- 
cade or so ago when Mr. Justice 
Powell was president of the 
American Bar Association, is 
probably facing us more force- 
fully in practical terms today than 
it has since the middle 60's. 

We in the press are alarmed by 
the growth of restrictive orders 
limiting reporting on traditionally 
open judicial processes. Particu- 
larly disturbing are lower court 
actions that are over-ruled—but 
only after they have already had a 
chilling effect on reporting. 

I would argue that the rights of 
defendants are consistent with 
open trials, with open reporting, 
and that the trend toward tighter 
controls is no boon to the sixth 
amendment. 

At any rate, I think it is time for 
us to be talking together on this 
matter. I know that there are a 
great many members of The 
Florida Bar who are intensely in- 
terested in promoting a healthy 
discussion with journalists on 
such issues, and I am here to say 
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that we welcome such discus- 
sions. 

I don’t say that these discus- 
sions will be simple ones, or that 
we should expect to wrap up a- 
greements in nice, neat packages 
that will take care of all future 
problems. The kinds of issues we 
are talking about cannot always be 
described accurately before they 
occur. I should say, too, that there 
is a strong feeling in the press that 
we should not make agreements 
that bargain away our constitu- 
tional rights. We don’t have pro- 
fessional organizations with 
disciplinary powers. Critical de- 
cisions are made by individual 
editors, not on a group basis. 

But we can be encouraged that 
there have been fruitful discus- 
sions in other parts of the country. 
The press, the bench and the bar 
have agreed on guidelines that 
have been helpful in dealing with 
difficult situations. We should not 
be timid about joint discussions of 
mutual problems in Florida. 


“There have been refresh- 
ing winds of change in The 
Florida Bar recently. . .” 


We all know that the traditional 
institutions in our society 
—including the bar and the 
press—are held in low esteem by 
many of our fellow citizens these 
days. Our motives, our compe- 
tence and our values are ques- 
tioned. This is particularly true 
among many young people. 


We cannot afford to go on our 
way, confident that the way things 
are are the way they should be. 
We are in a time of change, 
whether we like it or not. We can 
manage change, or we can just try 
to cope with it. 


“Ithas appeared that much 
of your energy has been 
spent on protecting the 
position and privileges of 
your members, with special 
emphasis on the pocket- 
book.” 


Through the years, it has been 
my impression that the organized 
bar, in Florida and elsewhere, has 
been one of the more conservative 
of society’s institutions. It has ap- 
peared that much of your energy 
has been spent on protecting the 
position and privileges of your 
members, with special emphasis 
on the pocketbook. 

Probably this has always been 
an inadequate view, one that un- 
derstates the bar’s historic con- 
cern for ethical, socially useful de- 
livery of legal services. But I’m 
convinced it is a view that has had 
some basis in fact, and I know it is 
shared by many other observers. 

I don’t think it’s too much to 
say, however, that there have 
been some refreshing winds of 
change in The Florida Bar re- 
cently. 

While I am sure that you are still 
committed to preserving tradi- 
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tional values, and have more than 
passing interest in protecting the 
rights of individual lawyers, I see 
considerable evidence that you 
are willing not only to consider 
change, but to make the bar an 
active agent of change in some 
cases. 

In the prickly area of discipline, 
it seems to me there has been a 
recognition that there is fre- 
quently a legitimate public in- 
terest in your proceedings, and 
you have been wrestling with 
ways of satisfying that interest 
without being unfair to the lawyer 
involved. 

While I would like to see more 
sunshine in those proceedings, 
the movement is in the right di- 
rection. 

Your reputation as a profession 
rests to a considerable extent on 
how you deal with abuses of pub- 
lic trust among your members. At 
a time when too many lawyers 
have shown that their principles 
are all too flexible, in Florida as 
well as on the national scene, it is 
difficult to overestimate the im- 
portance of your role in this re- 
spect. 

I was pleased to see you move 
toward letting the public know 
more about specialized legal prac- 
tice. Particularly in our urban 
areas, properly policed listing of 
legal specialties can only help the 
confused citizen who needs the 
aid of a lawyer. It’s a recognition 
that practices must be adapted to 
current conditions, even as prin- 
ciples remain constant. 

Much of the emphasis at the 
Remuda Ranch retreat in 1974 
was on how you can make sure 
that adequate legal services are 
available to all who need them, 
and I can’t think of a more impor- 
tant challenge to you. 

Such new approaches as relax- 
ing rules to allow proper use of 
qualified paraprofessionals, 
working toward interprofessional 
practice, and developing ethical 
group and prepaid legal services 
are worth pursuing, it seems to 
me. Certainly, public efforts to 
make free or low-cost legal serv- 
ice available to the indigent or 
near indigent need the support of 
the bar and should be sup- 
plemented by the voluntary ef- 
forts of individual attorneys. 

The bar has taken a leading 
role, as it should, in seeking to 
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modernize and reform the 
judiciary in Florida, and I com- 
mend you for it. 

I am not the first to remark that 
this is a time when our courts 
seem to inherit the problems that 
can’t be resolved anywhere else. 
This is a tremendous and unfair 
burden to place on them, but 
there is nowhere else for it to go. 

You are recognizing the burden 
and seeking to ease it, with strong 
positions on merit selection and 
retention of judges and with care- 
ful attention to the problems of 
court administration at a variety of 
levels. The courts may belong to 
the people, but they are in your 
hands, and you must continue to 
take the lead in solving their prob- 
lems. 

I mentioned earlier our trou- 
bled criminal justice system. I am 
not standing here with answers, 
but I know we have to find some. 
Crime and how to cope with it 
preoccupy us these days, and the 
situation seems to be getting 
worse rather than better. 


“Problems of the criminal 
justice system cry out for 
solutions, and most of them 
must come from you, it 
seems to me.” 


I know that many of you give 
the criminal justice system the 
highest priority among problems 
to be dealt with. It has always 
seemed to me, however, that 
criminal law and the criminal 
court system are shunned by 
many lawyers, who are happy to 
consider them someone else’s 
problems. 

The problems cry out for solu- 
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tions, and most of them must come 
from you, it seems to me. 

There is a great deal of talk 
these days about the power of the 
press—and we have some, of 
course. But I am awed by the 
power of the legal profession. For 
the most part, you make our laws, 
you interpret them, you make our 
social machinery go. In addition, 
you have greater self-policing 
power than any other group, with 
the possible exception of the med- 
ical profession. Considering the 
malpractice crisis, I think we can 
eliminate that exception and put 
you in a class by yourself. 

I said I am not an expert on the 
bar, and I meant it. lam convinced, 
however, that the forces of change 
within this group are responding 


to real needs and deserve your 
thoughtful support. 


“‘Newspapers must have a 
sensitive concern for 6th 
amendment rights, just as 
lawyers should have a 
healthy respect for ist 
amendment rights.” 


I look forward to more joint 
press-bar efforts to identify and 
deal constructively with mutual 
problems and opportunities. Our 
roles, as I said, are different, but 
we share the goal of a democratic 
society that functions well for 
everyone. 
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THE QUANTITATIVE CRUNCH 


This speech by the president of 
the Florida Medical Association 
was presented during The Florida 
Bar Convention on June 21 in 
Boca Raton. 


BY VERNON B. ASTLER, M.D. 


It is an honor to speak before 
such a selective and informed pro- 
fessional audience. I also feel 
very comfortable among you for 
my father was a lawyer, and my 
wife’s family is replete with many 
members of your profession. I 
bring you greetings from the 
10,000 members of the Florida 
Medical Association. Among you 
people sitting out there are some 
of the leading professionals in 
Florida, some of whom will con- 
tribute to the destiny of health 
care in Florida as well as to the 
legal destiny with which you are 
primarily concerned. For that 
reason, I am going to take the lib- 
erty to discuss certain matters 
concerning the legal and medical 
professions which I feel may be of 
importance and to mutual benefit. 

We are reminded almost daily 
by the media of the doctor short- 
age and the health care crisis. At 
the federal and state level, legis- 
lators, educators and health plan- 
ners are responding to these 
charges and possibly we are 
over-reacting. I am not an 
academician, legislator or a health 
planner, and I don’t know how 
they think. I ama practitioner, and 
I know how they think. I often 
have the feeling that planners and 
do-gooders generally do their 
planning and thinking from the 
safety of a structured environ- 
ment. They do not know what it is 
like to be out in practice and all 
that that entails. 

We are in a consumer oriented 
society and this fact alone has had 
tremendous impact on the medi- 
cal profession. I think you will 
find these same matters of con- 
sumer interest, consumer educa- 
tion, and consumer involvement 


will clearly carry over into the 
legal profession as well as our 
own. This means that we will 
have to take a careful look at our 
professional standards of excel- 
lence. Where we are deficient, we 
will have to make changes. Where 
there have been matters of over- 
charging, we will have to make 
necessary adjustments and realis- 
tic appraisal of our pricing tech- 
niques. Where we are deficient 
in continuing education or com- 
petence, we will have to re-eval- 
uate our performance and adopt 
continuing educational require- 
ments—or accept the alter- 
native—mandatory relicensure 
and recertification in all pro- 
fessions. 

I submit that it is much better to 
follow the voluntary approach and 
to have continuing education 
through professional self polic- 
ing. 


We hear ongoing complaints 
about the professions not review- 
ing or cleaning their own house. I 
submit that these charges apply to 
a small minority of members in 
The Florida Bar and the Florida 
Medical Association. 


The obvious involvement of 
consumers in professional as well 
as political matters has certainly 
reaffirmed that those who are not 
involved in the politics are des- 
tined to be governed by those 
who are involved. 


Consumer views carry tre- 
mendous political clout whether 
based upon fact or emotion. Con- 
sider the somewhat paradoxical 
approach the medical profession 
has faced in the recent past. 

First, let us consider the 
weakening amendments to the 
Medical Practice Act, or what I 
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shall term the quantitative posi- 
tion. 

(1) Abolishment of the basic 
science exam—1969. 

(2) Elimination of the citizen- 
ship requirement for medical 
licensure by substituting a simple 
declaration of intent to become a 
citizen—1972. 

(3) Accepting graduates of un- 
approved medical schools for 
licensure if they had completed 
approved specialty training— 
1972. 

(4) Licensure permitted by en- 
dorsement with the National 
Board of Medical Examiners and 
the Federation of Licensing Ex- 
amination (FLEX) if taken within 
eight years (FLEX is now used in 
48 states). 

(5) Permission for issuance of 
one year nonrenewable licenses 
for medical school faculty mem- 
bers without examination—1971. 

(6) Amendment allowing cer- 
tification of physicians’ assistants 
by the Board—1971. 

(7) Certificate to practice in an 
area of need allowed on a year- 
to-year basis without a written 
examination—1973. 

(8) 5th Pathway Legislation 
—allows graduates of certain 
schools to become licensed with- 
out an MD degree. 


Needless to say, these laws 
have exerted a profound change 
upon the medical profession in 
Florida—consequently—we have 
ranked among the top three in 
numbers of doctors licensed for 
the past five years. 

Numbers licensed annually 
have jumped from 300-400 in the 
1950s to 1500-2000 in the 1970s. 

We numbered 12,500 licensed 
MDs in 1974 with an additional 
8,000 plus licensed but living out- 
side of our state. 

This was and is the quantitative 
crunch, perhaps engendered by 
our members refusing to take new 
patients, or offering six-week ap- 
pointments, or generally failing to 
communicate properly with our 
patients. 

Almost concurrently we find 
ourselves in the rigors of the 
qualitative movement: 


(1) Peer utilization review or- 
ganizations mandated by our last 
Congress—the PSRO law. 

(2) Peer review organiza- 
tions—PRO. 
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(3) Continuing mandatory post- 
graduate education—in approved 
courses only. ~ 

(4) Movements for periodic 
state relicensure by examination. 

(5) Movements for periodic 
specialty recertification to main- 
tain status—by examination. 

(6) And of course that certain 
section 12 of Florida HB 1267 
which greatly strengthens the 
Medical Board’s authority to deal 
with incompetent MDs and grants 
immunity to those persons acting 
in good faith and without malice 
in testifying against such MDs. 

This section also delivers great 
powers to hospital staffs in reme- 
dial measures against physicians. 

(7) Lastly, most medical organi- 
zations, staffs, and specialty 
groups mandate certain atten- 
dance or participation require- 
ments to maintain membership. 

All of this in a qualitative move 
to improve (I think for the good) 
our profession. 

Now, would anyone doubt that 
the do-gooders, planners, and 
consumers would bypass the legal 
profession I think not. 


Perhaps you too, are only a 
breath away from: 

(1) Specialty qualifications and 
examination. 

- (2) State licensure by examina- 
tion. 

(3) Recertification for the de- 
fense and plaintiffs bar. 

(4) Peer review of briefs filed by 
mandate and review of all losing 
efforts or questionable cases. 

(5) Consumer participation on 
fee panels. 

(6) Mandatory examination of 
judges as a basis for continued 
service on the bench. 

(7) Acceptance of the “no fault” 
concept in many phases of the tort 
system. 

Concerning the medical pro- 
fession—I can tell you—several 
states presently have statutory re- 
quirements for relicensure. 

Most states now have continu- 
ing medical education require- 
ments for membership and spe- 
cialty societies have either volun- 
tary or mandatory requirements 
for recertification and/or self as- 
sessment examinations. 

Now, I believe most of these 
items have worked to the good of 
us physicians and more impor- 
tantly, to our patient’s benefit. 

However, I also believe a 
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strong case could be made that the 
“consumerism kick” has swung 
too far—resulting in the 
philosophy that the consumer is 
always right and that health is an 
inborn legal right mandating each 
and everyone to be endowed with 
good health and immortality. 

This, perhaps, is a result of the 
general permissiveness of our 
society; the welfare syndrome, 
and the diminished demand for 
individual responsibility. 

We all know that no physician 
can or should guarantee to cure 
his patients of disease. Physicians 
can only promise to apply their 
knowledge, education, experi- 
ence, and abilities, in a way that 
will secure the greatest possible 
healing advantage and relief of 
suffering for their patients. 

The full cooperation and com- 
pliance of the patient is essential 
to the success of this mutual en- 
deavor. So far as we are faced with 
a populace reflecting health prob- 
lems such as alcoholism, obesity, 
vehicular accidents, use of to- 
bacco, lack of exercise, use of 
drugs, air and water pollution, 
poor housing, poor nutrition, un- 
satisfactory emotional life styles, 
and quackery—I don’t feel the 
consumer is justified in relating 
these matters directly to the 
health providers. 

In summary, I would say that as 
Americans, we have access to the 
finest medical and legal care in 
the world. Our systems of essen- 
tially private, free enterprise, 
legal and medical delivery have 
failings to be sure, but they are 
infinitely superior to the state 
supported schemes of Europe. As 
quality professionals I think we 
can state without fear of contradic- 
tion, that doctors and lawyers 
work longer hours and harder 
than most Americans, and have 
given themselves to public serv- 
ice, while often earning less (after 
taxes) than plumbers, electri- 
cians, or actors. 

We should work together to cor- 
rect the deficiencies and ineq- 
uities in our professions, and 
proudly inform the consumer of 
the quality of the legal and medi- 
cal care in this country. Together 
we should work to resist the inter- 
vention of federal and state gov- 
ernments into systems which are 
delivering well to the vast major- 
ity of our citizens. im) 
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During the late 1950’s and early 
1960’s many owners of timber- 
lands entered into contracts with 
paper companies for the sale of 
existing timber and timber to be 
grown during the term of the con- 
tract. Typically, these contracts 
extended for periods of 66 years or 
more. Many such contracts were 
entered with the belief that long 
term capital gains treatment pur- 
suant to IRC Section 631(b) would 
be afforded payments they were 
to receive. Unfortunately, prior to 
May 11, 1962, the drafters of these 
agreements did not have the ben- 
efit of Revenue Ruling 62-81! 
which has since been established 
as an essential guide to taxpayers 
seeking long term capital gains 
treatment by reason of Section 
631(b). 


Section 631(b) grants long term 
capital gains treatment only to 
those timber owners who, in a- 
greeing to sell timber under a 
timber cutting contract, retain an 
economic interest in such timber. 
No clear guidelines were estab- 
lished as to what qualified (or 
more importantly what would not 
qualify) as an “economic interest” 
under the statute, until the advent 
of Revenue Ruling 62-81 and sub- 
sequent case law. 


Concerning what is not a re- 
tained economic interest, Rev- 
enue Ruling 62-81 states that 
where the timber owner is to be 
paid an amount without reference 
to the “time or degree of sever- 
ance of the timber” there is no 
retention of an economic 
interest.? This is exactly the situa- 
tion of many agreements drafted 
prior to May 11, 1962. Conse- 
quently, many timber owners 
have failed the “economic in- 
terest’” requirement of Section 
631(b). 


Besides clarifying the defini- 
tion of an economic interest under 
Section 631(b), Revenue Ruling 
62-81 recognized an alternative 
route to long term capital gains 
treatment for those timber owners 
who fail the retained economic in- 
terest test. The Service conceded 
that taxpayers under certain 
circumstances are entitled to long 
term capital gains treatment for 
payments received under a 
timber cutting contract to the ex- 
tent that these payments do not 
exceed the fair market value of 
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the timber existing at the time of 
the execution of the contract. 
Because payments under such 
contracts drafted before 1962 
have now been received for 12 or 
more years, the government is tak- 
ing an increasing interest in 
timber owners claiming long term 
capital gains for payments under 
these timber contracts. The pur- 
pose of this paper is to outline 
some of the areas with which the 
taxpayer should be concerned in 
securing long term capital gains 
treatment where the Internal Rev- 
enue Service questions the ap- 
plicability of such tax treatment 
under Revenue Ruling 62-81. 


Section 631(b) and Revenue Rul- 
ing 62-81—A Comparison 


In most instances, the tax treat- 
ment under Section 631(b) is pref- 
erable to that under Revenue 
Ruling 62-81. (In this monogram, 
Revenue Ruling 62-81 treatment 
refers to the law by which receipts 
under a long term timber cutting 
contract are permitted long term 
capital gains treatment where 
these receipts cannot qualify for 
such treatment under Section 
631(b).) To qualify for long term 
capital gains under Revenue Rul- 
ing 62-81, the timber owner can- 
not be in the business of selling 
timber while under Section 
631(b) this is not the case.? Furth- 
ermore, under Section 631(b), a 
timber owner will obtain long 
term capital gains treatment for all 
contract payments received, 
while under Revenue Ruling 
62-81, he will receive ordinary in- 
come on those payments received 
in excess of the fair market value 
of the timber on the land at the 
execution of the contract. 

There are, however, possible 
advantages of qualification under 
Revenue Ruling 62-81 as opposed 
to Section 631(b) treatment. One 
such advantage is that under the 
alternative tax computations for 
calendar years through 1974, the 
proceeds received pursuant to 
contracts entered into prior to Oc- 
tober 9, 1969, will be taxed at a 
lesser long term capital gain rate.4 
A second possible advantage of 
qualifying for Revenue Ruling 
62-81 treatment is that a cash basis 
taxpayer will be entitled to fully 
recover his basis before realizing 
gain,> whereas under Section 
631(b), the taxpayer must recover 


his basis by depletion over the 
appropriate term of payments. 


Qualification under- Revenue 
Ruling 62-81 


Ifthe timber owner will receive 
a fixed annual amount under his 
timber contract he will not qualify 
for Section 631(b) treatment. The 
fact that his contract contains an 
inflation adjustment factor, or the 
yearly payment is expressed in 
terms of cordage, will not change 
this result.6 Since many timber 
owners entered into contracts 
primarily for the purpose of se- 
curing a definite income for a 
fixed term of years, they are now 
in effect precluded from the long 
term capital gains treatment 
under Section 631(b) which, prior 
to 1962, they may have thought 
was available under such contract 
terms. Qualification under Rev- 
enue Ruling 62-81 then becomes 
crucial for these timber owners. 

However, long term capital 
gains under Revenue Ruling 
62-81 is not automatic for such 
taxpayers since under this ruling 
one cannot be considered in the 
trade or business of selling timber 
and be accorded capital gain tax 
treatment. In this regard, a rela- 
tively long holding period, the 
disposition of only a small percent- 
age of timber or the fact that the 
sales are pursuant to a liquidation 
of a timber tract is not conclusive 
evidence that the timber owner is 
an investor rather than a dealer in 
timber. On the other hand, the 
courts have considered as deter- 
minative of this issue such factors 
as, the purpose for acquiring the 
timber, the frequency and con- 
tinuity of timber sales, the extent 
of the sales activity by the timber 
owner or his agent, and the lack of 
any other occupation which con- 
sumes a substantial portion of the 
timber owner’s working time.” 

If the owner is a dealer in 
timber sales, consideration might 
well be given to the sale of the 
timberland. It has been held that a 
dealer in timber sales is not 
necessarily a dealer in the sale of 
timberland.® Thus, long term cap- 
ital gains treatment should be al- 
lowed on such a sale. The gov- 
ernment might take the position 
that part of the sales price for the 
timberland should be allocated to 
the sale of the future income pay- 
ments which would have been re- 
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ceived under the timber cutting 
contract, but this position appears 
unfounded.® On the other hand, it 
is unlikely that a sale of the timber 
cutting contract without the un- 
derlying fee interest would yield 
capital gains since such a sale 
might well be interpreted as a sale 
of the right to receive income 
rather than a sale of property.!° 
Even assuming the timber 
owner is not classified as a dealer, 
and the payments he has received 
under the contract do not exceed 
the fair market value of the timber 
at the inception of the contract, he 
still faces another hurdle in his 
quest for long term capital gain 
treatment. The Court of Claims 
has indicated that the terminology 
of the contract is all important. If 
the contract is couched in lease 
terms rather than in terms of an 
agreement of sale, Revenue Rul- 
ing 62-81 may be held not to apply 
to give long term capital gains 
treatment.!! Although this 
paramount importance of ter- 
minology may not be respected by 
other courts,!2 lease terminology 
must be viewed as a negative fac- 
tor in any contest of the applica- 
bility of Revenue Ruling 62-81. 


New Issues Regarding Revenue 
Ruling 62-81: Determining Fair 
Market Value 


If the timber owner otherwise 
qualifies for capital gains treat- 
ment under Revenue Ruling 
62-81, recent litigation by the 
Service involving Florida timber 
owners indicates there are still 
further obstacles facing the tax- 
payer concerning the amount of 
long term capital gains which the 
Service will recognize. As previ- 
ously discussed, the fair market 
value of the timber at the contract 
execution date is critical since re- 
ceipts beyond that amount rep- 
resent ordinary income. The Serv- 
ice has posed several interesting 
arguments regarding fair market 
value that if adopted would 
sharply reduce the amount of cap- 
ital gains realizable under Rev- 
enue Ruling 62-81. 


Admissibility of Parol Evidence 

Because many practitioners 
have deemed it important to have 
the payments to be made to the 
timber owner under timber con- 
tracts calculated in terms of cord- 
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age (prior to 1962 this was done 
under the belief that this might 
afford Section 631(b) treatment 
and thereafter to assure “sale” as 
opposed to “lease” treatment), 
many contracts set out the “price” 
ofa cord of timber to be sold under 
the contract. Likewise, many such 
contracts also set out the number 
of cords of timber on the lands at 
the inception of the contract in 
order to require the purchaser to 
leave this amount of timber on the 
land at the end of the contract 
term. In the two Florida cases 
which this writer has litigated, the 
government has used the volume 
and price set out in the contract to 
attempt the establishment of its 
case as to fair market value." 


The use of such an armchair 
method of arriving at a fair market 
value of timber is appealing be- 
cause of its simplicity, and be- 
cause its basis is supposedly de- 
rived from a negotiated contract of 
the very timber to be valued. 
Once the economics of producing 
timber are understood, however, 
the Service’s position becomes 
impossible to maintain. Such an 
approach ignores the very reasons 
a timber owner enters a long term 
contract. Under a typical contract, 
the owner is relieved of manage- 
ment responsibilities, infestation, 
fire hazards, replanting expense, 
cutting expense and real estate ad 
valorem taxes. He is also guaran- 
teed this price over the term of the 
contract against a decline in the 
general market for timber. For 
this reason, the price per cord as 
set forth in a typical contract is 
demonstrably lower than that of 
sales in the open market as may be 
documented by recorded com- 
parable sales from national 
forests. 


Therefore, in effect, any price 
per cord to the timber owner is a 
net return to him, not a gross sell- 
ing price. Nevertheless, the gov- 
ernment has contended that such 
a price should be considered the 
measure of fair market value and 
has sought to exclude evidence to 
the contrary under a rule (similar 
to the parol evidence rule) set 
forth in Danielson v. United 
States.'4 In the trial of both 
Cummer v. United States'® and 
Camp v. United States,'* the dis- 
trict court rejected this govern- 
ment contention. 

Except in the Third Circuit, the 
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taxpayer is not bound by the terms 
of his contract for tax purposes. 
Other courts having considered 
the Danielson rationale have 
merely afforded such contract 
terms “strong proof’ or a pre- 
sumption, but not to the exclusion 
of all other evidence by the tax- 
payer which would contradict the 
terms of his contract.!7 Further- 
more, the Danielson rule should 
not even apply to fair market 
value cases involving Revenue 
Ruling 62-81 since the price per 
cord is merely one of the benefits 
the timber owner receives, and 
this price certainly cannot be con- 
sidered the total consideration re- 
ceived, much less the fair market 
value of a cord of timber.!® For 
this reason, there is no contradic- 
tion by the introduction of ex- 
traneous evidence as to fair mar- 
ket value. However, in presenting 
the point that the price per cord as 
set forth in the contract is not a 
true measure of price or fair mar- 
ket value, care must be exercised 
that in so doing the taxpayer does 
not demonstrate that he, in sub- 
stance, is receiving only lease 
payments. 


Ultimate Use Not Determinative 
of Fair Market Value 


Another argument which the 
government has used in seeking 
to limit the valuation of timber is 
that the ultimate use of the timber 
should be the only purpose for 
which the timber can be ap- 
praised. For example, timber 
which can be used for poles and 
sawtimber generally has a higher 
value than that which can only be 
utilized as pulp. If timber which 
could have been used for more 
valuable purposes was actually 
used for pulpwood, a lower value 
could be placed on a stand of 
timber. Such a limitation to ap- 
praisal values, however, ignores 
the realities of the paper company 
operations. At certain times when 
timber is in short supply, paper 
companies may utilize their 
nearest source of timber regard- 
less of the fact that such timber 
may have more value in the open 
market than pulpwood. This is 
true since in many cases to shut 
down a pulp mill operation for 
lack of timber would be far more 
costly than the extra yield derived 
from selling the timber for other 
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uses. The ultimate use limitation 
on fair market value of timber has 
been rejected under the pre- 
decessor to Section 631(a)?® and 
also appears to be inconsistent 
with the government’s regulation 
and ruling.?° 


What is Timber? 


Still another issue raised by the 
Service concerns what is consid- 
ered as “timber” in computing 
fair market value. For example, at 
the time timber contracts are exe- 
cuted any premerchantable 
timber and the stumps of previ- 
ously cut trees are likely to be 
considered in arriving at the 
amounts to be received under the 
contract. Premerchantable timber 
refers to trees which have not 
reached the size at which they are 
practical to cut for any commercial 
use. It has value only in the fact 
that at some future date it will be- 
come merchantable timber. The 
government has argued that such 
immature trees have no value for 
purposes of Revenue Ruling 
62-81 valuations. This position is 
clearly unfounded. Revenue Rul- 
ing 62-81 itself contemplates that 
premerchantable trees will be 
considered in determining fair 
market value of timber stands, and 
premerchantable timber has now 
in litigation been held to have 
value for purposes of Revenue 
Ruling 62-81.24 

The question of whether tree 
stumps (where the trees have pre- 
viously been cut and the stump 
left in the ground) can be consid- 
ered timber is more difficult. Al- 
though there is no authority di- 
rectly on point, there are holdings 
that “tops and limbs” of trees are 
not within the definition of 
“timber.”2? Even so, if stumps can 
be considered capital assets in the 
timber owner's hands, he should 
be entitled to long term capital 
gains treatment for the fair market 
value of these stumps on their 
disposition under the timber 
contract.?3 This result would fol- 
low from the fact that these 
stumps were sold with the stand- 
ing timber under the contract as 
capital assets to which a portion of 
the future contract payments 
equal to the stumps fair market 
value should be allocated. 


Preparing for Litigation 
Recent cases involving Florida 
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timber tracts indicate that timber 
owners should prepare to estab- 
lish by litigation if necessary the 
fair market value of their timber. 
In the trial of the issue of fair mar- 
ket value, besides the legal issues 
involved as discussed above, the 
accuracy of information as to the 
quantity and quality of standing 
timber on the contract execution 
date is crucial. 

As previously indicated, de- 
pending upon the size, variety 
and curvature of the timber, some 
trees may be used for poles, cross- 
ties and sawtimber, on which a 
greater market value may be 
placed. In most cases, a cruise of 
the timberland at the date the con- 
tract was entered will be availa- 
ble, since the amount of timber is 


usually an important factor in the 
negotiations of the contract terms. 
Such a cruise should represent a 
mere starting point in valuation. A 
detailed current survey of the 
timberland by a recognized 
timber expert is also a requisite 
for the presentation of the 
taxpayer's case. Such a survey 
may give additional information 
concerning the quantity and qual- 
ity of timber which was not consid- 
ered important when the origi- 
nal cruise was made. For exam- 
ple, in predominately pine timber 
tracts, hardwood may not have 
been considered in the original 
cruise since it was of relatively lit- 
tle value. Also, if the paper com- 
pany with whom the contract was 
entered customarily engages in 
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clear cutting operations as op- 
posed to selective cutting, little 
attention may have been paid to 
premerchantable trees. Finally, 
because the issue of fair market 
value will in all likelihood be de- 
cided by who has the most know- 
ledgable and impressive expert 
witnesses as to the particular 
stand of timber in question, the 
demonstrable familiarity of the 
taxpayer s experts with the timber 
stand is essential. 

The taxpayer who sells timber 
under a long term cutting contract 
should be currently considering 
preparations to establish his con- 
tinued right to long term capital 
gains under Revenue Ruling 
62-81, regardless of the amounts 
received to date under his agree- 
ment. The government appar- 
ently is now prepared to litigate 
the amount of fair market value 
even where it must use valuation 
techniques which lack reality in 
order to support its determination 
of ordinary income. The taxpayer 
may use this to his advantage by 
establishing valuations in court 
which he might have otherwise 
compromised had the govern- 


ment contended for a more 
reasonable appraisal value. a) 
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Remarks on the occasion 
of ground breaking cere- 
monies for addition to The 
Florida Bar Center, May 30, 
1975: 


By WM. REECE SMITH, JR. 


Since the time of early man, we 
have expressed wonderment 
about and celebrated the things 
we have wrought from nature. 
How long man has observed the 
custom of memorializing the ac- 
quisition of a new home, I do not 
know. But ground breakings such 
as this, the laying of a cornerstone, 
the dedication of a building ap- 
parently are extensions of earlier 
instincts that have become ac- 
cepted traditions of our society. 
And, as our capacity for apprecia- 
tion has grown, we have come to 
realize that on such occasions we 
not only celebrate physical 
achievement but also commit our 
work to pursuit of our greatest as- 
pirations. 

Today we commence an addi- 
tion to The Florida Bar Center. 
Our ceremony is no longer rele- 
vant as a hallmark of physical ac- 
complishment, though no doubt a 
measure of physical effort is in- 
volved. Nevertheless, it is appro- 
priate as a renewal of the com- 
mitment we make to the traditions 
of our profession. And it also 
serves as a fitting commemoration 
of those who have worked before 
us and the goals they have 
achieved. 

Ten years ago last month 
ground was broken for construc- 
tion of The Florida Bar Center. 
Much has happened between that 
time and now. Some who worked 
so hard then, and in intervening 
years, are no longer with us. 

Two members of the original 
Florida Bar Center Committee 
have passed on since our first 


ground breaking—Tom Alexan- 
der of Tampa and Nixon Daniel of 
Pensacola. Both were distin- 
guished lawyers whose dedication 
and steady service to the pro- 
fession did honor to it. Also gone 
is Justice Campbell Thornal, who 
was present with us that day. 
Others on that committee have 
continued to serve the law with 
distinction. Their ranks now in- 
clude the immediate past presi- 
dent of the American Bar Associa- 
tion, two federal judges, a state 
court judge and a host of lawyers 
recognized as leaders of the bar. 

Although we have experienced 
loss, we have also seen great gains 
during these ten years. 

In that time we have made good 
use of our Bar Center. It has 
served a membership that has 
doubled in size from 9,000 to 
18,000. It has housed a staff that 
has grown from 20 to 71 persons. 
From it we have administered an 
operating budget that has in- 
creased from $375,000 annually to 
almost $2% million. And within 
its walls the production of printed 


materials for public and pro- 
fessional use has burgeoned from 
a half million to seven million im- 
pressions each year. 

These have been years of prog- 
ress in which The Florida Bar may 
justifiably take pride. During 
them: 

e It played a prominent role in 
the development and adoption of 
a constitutional provision that has 
modernized our state court sys- 
tem and thereby gained national 
recognition; 

e It aided greatly in the de- 
velopment and implementation of 
the unusual and meritorious con- 
cept of a Judicial Qualifications 
Commission; 

e It joined in establishing the 
judicial nominating commissions 
that are now constitutionally or- 
dained and have given the state an 
effective means for judicial merit 
selection; 

e It achieved early adoption of 
the new Codes of Professional 
Responsibility and Judicial Con- 
duct; 

e It created Florida Legal Serv- 
ices, Inc., in order to assure and 
extend effective legal representa- 
tion of the poor on a statewide 
basis; 

e It brought to fruition the 
Clients’ Security Fund to which 


The Board of Governors and 
other interested persons are seat- 
ed on the grounds of The Florida 
Bar Center where the planned 
addition will be constructed 
(upper photo). Then President 
James A. Urban presided during 
ground breaking ceremonies. 
Other participants (from left in 
lower photo) are Edward Atkins, 
Bar Center Commission chair- 
man, then President-elect J. Rex 
Farrior, Jr., Justice B. K. Roberts, 
Past President Robert Ervin, and 
Executive Director Marshall R. 
Cassedy. 


Thinking Back /Building Ahead 
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all Florida lawyers contribute an- 
nually for the benefit of the pub- 
lic; 
e Itadvanced our program of pro- 
fessional self-discipline to the 
point this program also has at- 
tained national recognition for its 
effectiveness; 
e It established a statewide 
Lawyer Referral Service that has 
gained wide public acceptance; 
e And it poineered in the field of 
specialization so that the public 
may be enabled more easily to 
identify and obtain lawyers of 
special experience and expertise. 
These are examples of gains 
made not to serve selfish pro- 
fessional interests but to respond 
to our public responsibility. They 
and other similar measures reflect 
that “spirit of public service” 
which Roscoe Pound called an es- 
sential element of every true pro- 
fession. The Bar Center has 
served us well in these efforts and 
our work has not stopped there. 
The Center has also been usefully 
employed in advancing our pro- 
fessional interests as well: 
e It has done much to improve 
relations between the news 
media and the profession and to 
provide to the media a better un- 
derstanding of our obligations and 
our problems; 
e It has gained a meaningful 
voice in the development and 
promulgation of our rules of prac- 
tice; 
e It has greatly expanded pro- 
grams of continuing legal educa- 
tion in order to improve pro- 
fessional service and opportunity; 
e It has added vigor to pro- 
secution of those engaged in the 
unauthorized practice of law; 
e It has provided us with quality 
professional journals and news- 


Bar membership has 

almost doubled since 
the Bar Center 
was built in 
1965. 


Make your 
pledge to the 
Bar Center Campaign. 


papers; 

e And it has provided Florida 
lawyers a wealth of additional 
services that add to professional 
growth and economic gain. 

Such achievements may no 
longer seem remarkable to many 
of us, but they represent the ac- 
complishment of goals that, in 
large measure, remain part of the 
future plans of most bar associa- 
tions. 

The progress of Florida’s bar in 
the last ten years has been sig- 
nificant indeed. The need merely 
to sustain the growth already 
experienced—and the progress 
already made—is reason enough 
for the building addition that is 
being commenced _ today. 
Moreover, we must prepare now 
to serve the 30,000 lawyers that 
are expected in this state by 1980 
and we must anticipate further 
expansion if we are to cope with 
the projected 1990 census of 
nearly 50,000 members of The 
Florida Bar. 

Despite the progress that has 
been made, many problems re- 
main unsolved and no doubt new 
ones will arise. Our ideal of equal 
justice for all is still not a reality. 
We have yet to devise satisfactory 
methods for providing legal serv- 
ices to persons of modest means at 
costs they can afford. We continue 
to talk of new means for dispute 
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Past Presidents Robert Ervin and 
Wm. Reece Smith, Jr., take their 
turn wielding the ground break- 
ing shovels. 


resolution while court machinery 
threatens to break down under 
merciless caseloads. We face a 
growing crime rate and seek great- 
er protection for lawful citizens 
but we seem unable to reduce 
crime, and we struggle even to 
house those we would punish. 
And we have still to learn how to 
usefully employ all of those that 
are trained in the law. These are 
all problems of national concern 
but the legal profession must play 
a leading role in seeking to re- 
solve them. 

We continue also to face the 
problem of poor public accep- 
tance. Thanks perhaps to the 
Watergate experience, a recent 
national poll showed that public 
esteem has removed us from 
higher ranks and places lawyers 
low on the scale of integrity be- 
tween journalists and building 
contractors. We are rightly con- 
cerned about public image—for it 
is difficult to provide leadership 
from a position of disrepute—but 
what are we to do about it? 

Some years ago a distinguished 
American lawyer, Whitney North 
Seymour, remarked that, if 
lawyers would only live up to the 
highest traditions of their pro- 
fession, then they need not worry 
about poor public relations. 
Those traditions, as he viewed 
them, started rather than stopped 
with honesty, industry, courage 
and learning. Equally important 
was a willingness to put the pub- 
lic interest first and to bring to 
bear on its problems, as well as 
our own, the creativity and flexi- 
bility that has been the genius of 
the common law. 


If indeed we are to improve our 
image, and to meet the respon- 
sibilities of our profession, then 
words of praise and good works, 
such as I have offered here today, 
will not suffice. Publicly- 
oriented action is required. 
Changes have to be considered, 
accepted and carried through. It is 
not easy to leave old ways and old 
concepts behind and to adopt new 
ones. Creativity, flexibility and 
selfless attitudes are difficult to 
gain and even more difficult to 
employ. Yet these, I believe, are 
prime values that we must house 
in this and other structures we 
erect, if we are to meet the chal- 
lenges that lie before us in a con- 
stantly changing society. Oo 
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We're good people to know. 
Because you never know 
what will happen next. 


Write or call today for information on 
The Florida Bar insurance plans. 


Major Medical 
Expense 
up to $37,500 in protection for you, 


your employees and eligible family 
members. 


Disability Income 
Protection 


up to $400 per week income protec- 
tion for you and your employees for 
accident and sickness. 


Accidental Death 


and Dismemberment 


up to $200,000 low cost 24-hour 
accident protection for you and 
your employees. 


Life Insurance 


up to $100,000 low cost term pro- 
tection for you and your employees. 


Lawyer’s Liability 
Package 


$100,000 or more liability protec- 
tion (including professional liability 
protection) plus “all risk” office 
professional property protection. 


Workmen’s 
Compensation 


protection from your statutory lia- 
bility under Florida’s Workmen's 
Compensation Law. 


Hospital Indemnity 


$50 a day in supplemental cash for 
extra hospital expenses for you and ‘ 
eligible family members. Poe &Associates, Inc. 
P.O. Box 1348/Tampa, Florida 33601 
Telephone (813) 228-7361 


Administrators for The Florida Bar insurance plans 


Poe and Associates, Inc. 
P.O. Box 1348 
Tampa, FL 33601 
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ANNUAL REPORT 


By JAMES A. URBAN 


An annual meeting of The Florida Bar 
shall be held each year. . . At or prior to the 
annual meeting, there shall be made or 
published an address by the president on 
the state of The Florida Bar. . . 

—Article VI, Integration Rule 

The state of The Florida Bar is 
good. Now the fourth largest state 
bar in the nation with over 17,000 
members, The Florida Bar is, in 
my judgment, surpassed by none 
and equaled by few. 

Approximately one year ago I 
wrote my first President’s Page 
and outlined in it a program for 
the coming year. It was published 
in the June issue of The Florida 
Bar Journal. In that same issue, 
Linda H. Yates, managing editor 
of the Journal, wrote, in “Profile 
of the President”: “Jim Urban 
may realize—as have his pred- 
ecessors midway their terms 
—that time does not permit the 
accomplishment of all goals he 
seeks to reach while president.” 
How wrong I then thought her to 
be; how right I now know she was. 
Much has been accomplished this 
year, nevertheless, and in this re- 
port I shall attempt to summarize 
what I consider to be our more 
significant accomplishments. The 
entire program of The Florida Bar 
is too extensive to discuss in this 
report. Attention is invited to the 
annual reports of the sections and 
committees of The Florida Bar, 
which reports will be published 
in the Journal. 


Delivery of Legal Services 


In the important area of our re- 
sponsibility to see that adequate 
legal services are effectively a- 
vailable to all in need of them, we 
have made substantial progress. 

1. Designation. Earlier this 
month (June) the Supreme Court 
of Florida granted the petition of 
The Florida Bar and approved the 
Florida Plan of Designation 
under which Florida lawyers will 
be permitted, upon compliance 
with prescribed standards to des- 
ignate up to three areas of prac- 
tice and to so advise the public. 
Not only will this plan better ena- 
ble the public to have access to 
lawyers willing and able to 
handle their legal matters but, it is 
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believed, greater expertise of 
lawyers will be developed 
through the concentration of prac- 
tice and through required con- 
tinuing legal education. 


2. Prepaid legal services. The 
Board of Governors proposed and 
the Supreme Court approved 
amendments to the Code of Profes- 
sional Responsibility and the Inte- 
gration Rule which permit partici- 
pation by lawyers in prepaid 
legal services plans but only if the 
organization sponsoring the plan 
has first secured the approval of 
The Florida Bar. Approval re- 
quires that each lawyer perform- 
ing services comply with stated 
requirements and with bylaws 
promulgated by the Board of 
Governors. No distinction is made 
between open and closed panel 
plans and both are subject to the 
approval of and supervision by 
The Florida Bar. Two plans, a 
closed panel plan for Dade 
County teachers and an open 
panel plan for Florida State Uni- 
versity students, are now in opera- 
tion. 

3. Credit Cards. Now pending 
in the Supreme Court is The 
Florida Bar's petition to permit 
the use of credit cards for the 
payment of legal fees. Subject to 
Supreme Court approval, model 
agreements have been approved 
with Master Charge, Bank- 
Americard and American Ex- 
press. 

4. Legal Aid. The first Florida 
Bar Caravan (discussed later) dem- 
onstrated a need on the part of 
local bar associations for assis- 
tance in establishing and operat- 
ing legal aid programs. Respond- 
ing to this expressed need, we 
sponsored the first legal aid semi- 
nar, which was attended by more 
than 80 participants representing 
local bar associations and legal aid 
organizations. 

5. Legal Assistants. The Board 
of Governors approved a revision 
of the applicable provision of the 
Code of Professional Responsibil- 
ity to permit meaningful utiliza- 
tion of the services of legal assis- 
tants, sometimes referred to as 
paralegals, under the supervision 
of practicing attorneys. 
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Attorney Discipline 


The primary justification for an 
integrated bar with required 
membership and compulsory 
dues is to maintain the integrity of 
the profession through an effec- 
tive disciplinary program. The 
Florida Bar, long recognized as a 
leader in this field, took steps this 
year to improve our program. 

The amount budgeted for dis- 
cipline reached an all time high 
for 1974-75 and the number of 
paid staff members working in 
grievance was increased. 


A special committee devoted 
more time and attention to a re- 
view of our disciplinary pro- 
cedures, including three public 
hearings, than has perhaps ever 
before been devoted to the sub- 
ject in a single year and the Board 
of Governors spent much of its 
three-day May meeting evafuat- 
ing the report of that committee. 
Although all of the rec- 
ommendations of the special 
committee were not adopted by 
the Board of Governors, signifi- 
cant portions of the report, includ- 
ing the’ establishment of 
minimum requirements for main- 
taining trust accounts with pro- 
vision for the audit of trust ac- 
counts, were approved. These 
changes, when approved by the 
Supreme Court, will further 
strengthen Florida’s disciplinary 
program. 


Although the recommendation 
of the special committee which 
would have further waived confi- 
dentiality was not approved by 
the Board of Governors, the Board 
did direct grievance committees 
in their reports finding probable 
cause to advise the Board whether 
the committee favors waiver of 
confidentiality and by what vote. 
Such recommendations will assist 
the members of the Board of Gov- 
ernors in determining whether to 
waive confidentiality under exist- 
ing provisions of the Integration 
Rule. 

Approved was a recommenda- 
tion that there be a Disciplinary 
Review Commission, consisting 
of a majority of lawyers but with at 
least three lay members, to meet 
every three years for an indepth 
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study of our disciplinary program. 
Thus the profession and the pub- 
lic will be assured that there will 
be a continuing review of this 
most important function of The 
Florida Bar. 


Liaison with Local Bar Associa- 
tions 

One of my major goals was to 
expand and improve the com- 
munication between The Florida 
Bar and local bar associations so 
that we might assist each other 
and better serve the public. Two 
activities were utilized and, I be- 
lieve, resulted in attainment of 
that goal. 

In early December, we con- 
ducted the first Florida Bar Cara- 
van during which I, the 
president-elect, the executive di- 
rector, the chairman of the Local 
Bar Association Liaison Commit- 
tee and the director of public af- 
fairs of The Florida Bar toured the 
state, meeting in Tallahassee, Or- 
lando, Tampa and Miami with 
local bar leaders. Forty-five rep- 
resentatives of 28 local bar associ- 
ations participated in the caravan. 

In February, a one-day Bar 
Leaders Conference was held at 
the headquarters of The Florida 
Bar in Tallahassee attended by 35 
local bar leaders representing 24 
local bar associations. 

Approximately three-fourths of 
the lawyers who belong to local 
bar associations in Florida were 
represented by the local bar lead- 
ers who participated in the cara- 
van and the conference. 

As a result of the interchange of 
ideas, officers of The Florida Bar 
now better understand the needs 
of local bar associations and local 
bar leaders know first hand of the 
support they can obtain from The 
Florida Bar. Furthermore, ideas 
discussed have already resulted 
in new projects and programs for 
The Florida Bar. 


Publications. Supplementing 
the Journal, which continued to 
be published monthly this year, 
we inaugurated, in July, the pub- 
lication of the monthly “Florida 
Bar News.” Few programs under- 
taken by The Florida Bar receive 


the universal approbation of the 
members. The “News” seems to 
be an exception, having been 
overwhelmingly applauded by 
the membership of The Florida 
Bar. Except for a few critical 
comments about one cartoon, I 
have heard nothing but praise for 
this publication. 


Headquarters Expansion. 
Currently underway is a 
drive to secure pledges to fi- 
nance the construction of a badly 
needed addition to The Florida 
Bar Center. The rapid and con- 
tinuing growth in the number of 
lawyers in Florida makes this ad- 
dition absolutely essential just to 
maintain the present level of serv- 
ice in such important activities as 
discipline and unauthorized prac- 
tice of law. Implementation of the 
designation plan, with required 
continuing legal education for 
those participating in the plan, 
will require extensive expansion 
of CLE. 

Designed to adhere to the ex- 
terior architecture of the original 
building, the interior of the addi- 
tion will be strictly utilitarian, 
providing working space, without 
frills, to meet the needs of the 
lawyers of Florida. 

At this writing, the drive has re- 
ceived substantial support from 
lawyers throughout Florida, but 
additional pledges are essential if 
the addition is to be completed. I 
am confident that a sufficient 
number of lawyers in Florida who 
believe in the organized bar and 
the importance of its work for the 
benefit of the public and the pro- 
fession will make the needed 
pledges to make the addition a re- 
ality. I urge each reader of this 
report to be a donor to the drive 
and to be counted with other 
leaders of the profession who 
have already pledged. 


Public Relations. This has been 
a difficult public image year for 
the legal profession. The in- 
volvement of lawyers in Water- 
gate was damaging, although 
events occurring since Watergate 
have demonstrated that our sys- 
tem of government is working and 
that judges and lawyers make it 


work. The problem has been ag- 
gravated in Florida by disclosure 
of misconduct on the part of some 
members of the judiciary. 

We have sought to counteract 
this adverse background through 
a positive program of educating 
the news media about the judicial 
system and the legal profession. 
The public’s opinion of lawyers is 
formed to a large degree by the 
news media and it is important 
that the media have access to reli- 
able factual information. We have 
encouraged meetings with media 
representatives and we have been 
forthright in furnishing informa- 
tion to them. 

We cosponsored a Bar-Media 
Conference at the University of 
Miami, which was well attended 
and well received by representa- 
tives of the written and electronic 
media. We have furnished 
panelists for various meetings of 
media groups. I addressed the 
combined convention of the 
Florida Society of Newspaper 
Editors and the Florida Press As- 
sociation. 

Federal Judicial Nominating 
Commission. In cooperation with 
our United States Senators, The 
Florida Bar created the Federal 
Judicial Nominating Commis- 
sion. Florida thus became the first 
state in the nation to adopta merit 
plan for the appointment of fed- 
eral judges. 

Merit Retention. The most dis- 
appointing aspect of our activities 
this year was our failure to have 
the Legislature adopt a constitu- 
tional amendment providing for 
the retention in office of a judge at 
the end of his term based on merit. 
I believe that an overwhelming 
majority of the people of Florida 
favor such a change and I had 
hoped that the Legislature would 
give to the people the right to ex- 
press themselves on the issue. 
The Legislature is apparently 
unwilling to submit the question 
to a referendum of the people. I 
have recommended that the 
Board of Governors evaluate and 
possibly implement alternative 
methods of securing an expres- 
sion of the voters of Florida on this 
most important question. 
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During the debate on merit re- 
tention in the Senate Rules Com- 
mittee, an amendment was pro- 
posed to repeal Section 15 of Arti- 
cle V, which vests in the Supreme 
Court of Florida “. . .exclusive 
jurisdiction to regulate the admis- 
sion of persons to the practice of 
law and the discipline of persons 
admitted.” That amendment was 
adopted by the committee and 
Senate leaders were of the opin- 
ion that it would have been 
adopted by the Senate had the bill 
reached the floor. The effect of 
that amendment would have been 
to transfer to one of the depart- 
ments of the executive branch of 
government the function of ad- 
missions now administered by the 
Board of Bar Examiners and the 
disciplinary function now ad- 


ministered by The Florida Bar, al- 
though clearly these are functions 
of the judicial branch of govern- 
ment under the doctrine of sep- 
aration of powers. 


In truth and in fact, the Board of 
Bar Examiners does an effective 
job in screening and testing ap- 
plicants for admission to practice 
in Florida and The Florida Bar 
does an effective job in disci- 
plining lawyers. There is, how- 
ever, distrust on the part of much 
of the public and many legislators. 
We must be constantly alert to this 
distrust and we mustact always so 
as to instill public confidence in 
The Florida Bar. So long as we 
perform our official functions in a 
manner that recognizes that the 
legal profession is a public pro- 


fession and that the interest of the 
public is paramount then we 
should be permitted to regulate 
ourselves. If we ever fail to exer- 
cise our obligations responsibly 
there will be attempts to erode our 
authority. As someone has ob- 
served, “‘The bar controls 
whether the bar will control.” It is 
not enough merely to react when 
change is demanded from with- 
out. Rather, we must continue to 
examine ourselves ina never end- 
ing effort to discharge our respon- 
sibilities effectively and in the 
public interest. I am confident 
that The Florida Bar will do so in 
the future as it has in the past. 


The Florida Bar is a great or- 
ganization. I am proud to have 
been its president. Oo 


LETTERS 


Magniloquent Periphrasis 


I would like to comment on the 
Workmen’s Compensation News col- 
umn in the June 1975 issue of the 
Journal. The references to John 
Dewey, Goethe, Lord Coke, Lewis 
Carroll, Alfred North Whitehead, 
Plato, George Santyana, to abjuration 
of metaphysics, ontological status, 
thaumaturgical amulets, epistemol- 
ogy, and universalism v. nominalism 
fascinated me. As a third year law stu- 
dent, I feel that my education is now 
complete. With this article I have 
gained the key to all knowledge. 

There are problems, however. The 
biggest is that I don’t understand this 
key I’ve been given. Another is that I 
can’t understand why your author 
bogged down his article with all that 
legal trivia. And now that I have all 
' those authorities and terms at my dis- 
posal, the attorneys for whom I work 
have offered to fire me if I ever use 
any of them. 

Thanks for the article, but as per- 
taining to my legal education, I think 
your author’s quote from Lewis 
Carroll’s “Jabberwocky” hits it on the 
head: “T’was Brillig...” 


JEFFRY DRISCOLL 
Tallahassee 


How Fair? 

The article by George Waas (“How 
Fair is The Fairness Doctrine?” 5/75) 
was perceptive, to the point and very 
timely as all Florida broadcasters 
prepare to file their applications for 
three-year renewal of their licenses. 

At issue, really, is the double stan- 
dard applied to electronic media vs. 
print. The government, in effect, is 
saying that print is a more responsible 
media, needing no regulation on the 
Fairness Doctrine. 

To insure that the broadcaster is 
scrutinized, the Federal Communica- 
tions Commission requires each 
licensee to solicit, by broadcasting a 
prepared FCC statement, comments 
and letters from concerned citizens. 
The statement clearly points out that 
“*.. <we) are obligated to make a con- 
tinuing, diligent effort to determine 
the significant problems and needs of 
our service area and to provide pro- 
gramming to help meet those 
problems...” Should we, in the eye 
of a special interest group, not be 
meeting those needs the license of the 
station can be challenged, at great ex- 
pense to the licensee. 

The doctrine does discourage many 
broadcasters who fear the teeth of the 
law. Confrontations can be avoided 
by taking no stance whatsoever. The 
resultant effect is that many markets 
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are not being properly served. 
Granted, there is a small element of 
irresponsible broadcasters who use 
their license to further their own 
causes and they should be treated ona 
case-by-case basis. But the vast major- 
ity of broadcast/owners/managers are 
pillars of the community who truly 
serve with fair and timely public af- 
fairs, news and editorial programs. 

What isn’t fair is that newspaper 
and magazines run unchecked with 
no fair news regulation and that in 
itself is unfair. Furthermore, the FCC 
has no reward provision for those sta- 
tions that go out of their way to air 
both sides and present responsible 
views. There is only penalty for those 
who fail. 

What better example can be cited 
than stripping broadcasters of cigarette 
advertising revenue while print was 
allowed this privilege. In return for 
this loss the government made a major 
concession and allowed broadcasters 
to accept advertising for personal 
hygiene products, something that 
print has always been allowed. 

In small measure this signaled a 
major breakthrough in the archaic at- 
titudes of the government. 


RANDALL E. JEFFERY 


PRESIDENT, WSIR 
Winter Haven 


JUDICIAL 


Inquiry: 

I have a one-eighth interest ina 
tract of water-property in 
County which I inherited from my 
father in 1947. 

We have pending a plan to de- 
velop the property along with the 
owners of two contiguous tracts 
into a sizable condominium resi- 
dence and neighborhood com- 
mercial project. I am advised by 
the architect in charge of the pro- 
ject that we are experiencing ex- 
treme difficulty with a depart- 
ment in Tallahassee and the 
Building Department of the City 
= — in getting building 
permits. I am advised that it is es- 
sential and timely that litigation 
be instituted to force the issuance 
of the permits. As I indicated, 
there will be 10 or 11 other own- 
ers in the matter and I am frank to 
say that unless the permits, or 
something similar thereto, are 
given to us this will amount to a 
taking of property. 

Do you see anything out of line 
in my proceeding with the litiga- 
tion which will be conducted by 
three licensed practitioners? 


Committee Responds: 

In your letter of October 29, 
1974, you stated you hold a one- 
eighth interest in the tract of 
waterfront property in 
County which you inherited from 
your father. Further, you state that 
in order to develop the property 
for its highest and best use, that it 
may be necessary for litigation to 
be instituted by you and the other 


GULF ABSTRACT & TITLE, 
Inc. 


Abstracts of Title 
Title Searches 


We have in our office film of all public 
records affecting title to land in Lee 
County, Florida. 


Joseph A. Furlong, Manager 
Phone: 332-1422 
1857 Jackson Street, 
Fort Myers 


10 or 11 owners. This litigation 
apparently would be in the Sixth 
Judicial Circuit, and not in your 
jurisdiction. 

Your question was: Does the 
Committee on Standards of Judi- 
cial Conduct find anything im- 
permissible in your proceeding 
with the litigation along with the 
other owners? 

It is the opinion of this commit- 
tee that there is no impropriety on 
your part in obtaining a legal solu- 
tion concerning your interest in 
the real property that may become 
involved in litigation. 

The restrictions placed upon a 
judicial office holder by the Code 
of Judicial Conduct were never 
intended to divest a judge of his 
right to be involved in investment 
opportunities so long as they do 
not interfere or conflict with the 
performance of his judicial duties. 
Any other interpretation of the 
judicial position and the restric- 
tions thereon would not only 
penalize an individual holding 
judicial office, but would fail to 
recognize the economics of judi- 
cial service which necessitate 
some degree of involvement in 
income producing activities. 
Owning and receiving income 
from investments do not, per se, 
affect the performance of ajudge’s 
duties. 

The committee sees nothing in 
the facts outlined by you that 
would interfere or conflict with 
your duties or the Code of Judicial 
Conduct. The committee ap- 
preciates the opportunity of fur- 
nishing you this opinion. 


Inquiry: 

We have had two questions 
arise concerning the ethical pro- 
priety of judges serving on the 
boards of various nonprofit or- 
ganizations. It may be that your 
committee has considered these 
matters before. If so, we would 
appreciate receiving copies of 
your opinions. If not, would you 
please answer these questions for 
us: 

1. May a circuit judge serve on 
the board of directors of the 
County Mental Health 


Center, Inc.? This organization 
provides all sorts of social services 
within the county. I am enclosing 
a letter from attorney ———— 
which states that the charter and 
bylaws of the organization pro- 
vided for a member to be a rep- 
resentative from the circuit court. 

2. May a circuit judge or county 
judge ethically serve on the local 
board of the American Red Cross? 


Committee Responds: 

In reply to the first question in 
your letter, we assume that the 
County Mental Health 
Center, Inc., is comparable to a 
guidance clinic. 

Each is a worthwhile civic or- 
ganization. A judge’s membership 
on the board of directors will de- 
pend on the application of Canon 
5B (1). This canon proscribes a 
judge from serving as an officer or 
director of such organization if it 
is likely that the organization will 
be regularly engaged in adversary 
proceedings in any court. 

This committee on January 16, 
1973, (The Florida Bar Journal, 
Vol. 48, August, 1974) stated that 
membership on a board of direc- 
tors for a guidance clinic would be 
inconsistent with Canon 5B(1) of 
the Code of Judicial Conduct. 
Again on October 4, 1974, we 
stated that guidance clinic matters 
may be involved regularly in the 
circuit court regarding Baker Act 
proceedings. It was suggested to 
the inquiring judge that member- 
ship on the board of directors of a 
guidance clinic may be inconsis- 
tent with the aforementioned 
canon. 

The answer to your second 
question, ...may a judge ethi- 
cally serve on a local board of the 
American Red Cross...is yes, 
subject to the limitations of Canon 
5B (2) (3). That is, he should not 
solicit funds, or participate in 
fund raising activities, or give in- 
vestment advice to such organiza- 
tion. 

We appreciate the opportunity 
of making the above rec- 
ommendations to you, and hope 
that they will be of some assis- 
tance. 


These advisory opinions for judges were 
issued by the Committee on Standards of 
Judicial Conduct, Judge Gunter Stephen- 
son, chairman. They will continue to be 
published from time to time in the Journal. 
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The Land the Free 
come cheap. 


Even before we had a 
formal constitution, 
investors were asked to 
buy over $27,000,000 in 
securities to provide the 
arms we needed. And to 
provide the money to 
rebuild. 

That was just the begin- 
ning. Through war and 
peace, the good years and 
the bad, Americans have 
always given freely. Mil- 
lions invested their 


Ad A public service of this publication 
ance and The Advertising Council. 
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money. Many invested 
their lives. 
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Don’t let an 
unhappy client 
take to 

the cleaners. 


One major professional liability action 
could put your financial security in 
jeopardy. Even the most meticulous 
professional runs the risk. And mal- 
practice isn’t the only danger. 

The Florida Bar Lawyer’s Liability 
Package includes professional lia- 
bility coverage...as well as office 
premises liability, personal injury 
liability and employer's non-owned 
auto liability insurance. Plus profes- 
sional property coverage. 

It's one of the reasons you should 
find out about the Florida Bar's 
insurance plans. Call or write for 
details. Soon. 
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Administrators for The Florida Bar insurance plans 
P.O. Box 1348, Tampa, Florida 33601 
Telephone (813) 228-7361 
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Is the Federal Government a Public Nuisance? 


ENVIRONMENTAL 


MARTIN 


The case of Save Crystal Beach 
Association v. Callaway! was re- 
cently decided by Judge William 
Terrell Hodges of the United 
States District Court for the Mid- 
dle District of Florida, Tampa Di- 
vision. It involves the efforts of 
local residents to enjoin the de- 
positing of channel maintenance 
spoil by the Army Corps of En- 
gineers on a peninsula of land 
known as Crystal Beach.? The 
case has experienced atumultuous 
past having been before the U- 
nited States Supreme Court in its 
early stages in an attempt to lower 
the bond required of the Save 
Crystal Beach Association to ob- 
tain its preliminary injunction 
prohibiting the Army Corps of 
Engineers from beginning its au- 
thorized, intercoastal waterway 
dredge maintenance project in St. 
Joseph Sound, adjacent to Crystal 
Beach. 

After a nonjury trial in mid- 
February, the basic question of 
law was whether the defendants 
failed to comply with the re- 
quirements of the National En- 
vironmental Policy Act* (NEPA) 
by not filing an environmental 
impact statement in their prepara- 
tion for the maintenance dredging 
of St. Joseph Sound. Although a 
draft environmental impact 
statement for the maintenance of 
the entire west coast intercoastal 


James A. Martin, Jr., is a partner in the 
firm of McMullen, Everett, Logan, Mar- 
quardt & Cline, P.A. in Clearwater. He 
received his A.B. from Duke University, 
his M.A. from Brown University, and his 
J.D. from the Emory University School of 
Law. He served as law clerk to the Honor- 
able Paul H. Roney, Circuit Judge, United 
States Court of Appeals for the Fifth Cir- 
cuit, after his graduation from law school. 
This column is written on behalf of the 
Environmental Law Committee, Arthur L. 
Harper, Jr., editor; Joseph Fleming, 
chairman. 
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waterway is in existence, no sepa- 
rate environmental impact state- 
ment for this particular project 
was compiled. The defendants 
contend that an environmental 
impact statement was not re- 
quired because this project is not 
a “major federal action” which 
“significantly [affects] the quality 
of the human environment....”5 

At the preliminary injunction 
stage of the proceedings, the State 
of Florida sought to intervene. 
Leave to do so was granted by the 
court. After restating the basic 
cause of action in count I of its 
complaint, (e.g., the failure of the 
defendants to comply with 
NEPA), the state alleged in count 
II a cause of action sounding in 
common law public nuisance to 
abate the federal dredging. It is 
the novelty and viability of this 
approach against the federal gov- 
ernment which is considered in 
this article. 


Federal 
—Nuisance 


Although legislatures both on 
the state and national level have 
been busy over the past few years 
enacting statutes aimed at pro- 
tecting our fragile environment, 
their attempts to some environ- 
mentalists have amounted to too 
little too late. The complexity of 
the statutes and their seemingly 
endless bureaucratic maze have 
made compliance, and litigation 
seeking compliance, complex, 
costly, time-consuming, and often 
times, ineffective. In response to 
the situation, protagonists began 
utilizing common law remedies 
for environmental protection. 
Foremost in this trend are actions 
sounding in nuisance. 

There are two types of nuisance 
actions: private nuisance and 
public nuisance. A private nui- 
sance is an unreasonable interfer- 


Common Law 
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ence with the use and enjoyment 
of real property,® and obtaining 
relief is dependant upon proof of 
damage and a finding that the 
defendant's actions are 
unreasonable.” A public nuisance 
occurs whenever there is injury to 
the public in the exercise of its 
common rights.® Since the activity 
is against the public in general, it 
usually achieves criminal status, 
but criminal sanctions do not gen- 
erally preclude the tort remedy.® 
A private individual may bring an 
action to abate a public nuisance if 
he can prove special damage to 
him which is different from that 
suffered by the public.?° Without 
the requisite special damage, the 
Attorney General’s office of the 
state is the proper plaintiff in a 
public nuisance: action." 


If the state is the proper plain- 
tiff, then whom may it sue to abate 
the nuisance? Obviously, it can 
institute suit in state court against 
the private individual or entity 
which is producing the nuisance 
within the plaintiff state’s 
jurisdiction.!? But what if the 
source of the nuisance is outside 
the jurisdiction of the plaintiff 
state? Immediate problems con- 
cerning service of process, juris- 
diction, and enforcement of 
judgments rise to the fore should 
suit be brought in the state courts 
of the aggrieved state. Concomit- 
antly, seeking relief in the foreign 
jurisdiction is just as undesirable 
in light of the problems which 
may arise in an unfavorable forum 
or with unfavorable laws. The 
only viable alternative is for the 
aggrieved state to institute suit in 


the federal court system, if possi- 
ble. 


The standing of a state to sue on 
behalf of its citizens in a federal 
court seeking abatement of an in- 
terstate public nuisance was en- 
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tertained in Georgia v. Tennessee 
Copper Co.** In that case, Geor- 
gia, invoking the original jurisdic- 
tion of the United States Supreme 
Court,'* complained of wholesale 
destruction of its “forests, or- 
chards, and crops” caused by the 
nonresident Tennessee 
company’s emission of noxious 
gases, and prayed that the Court 
enjoin the defendant’s 
emissions.!5 The Court, agreeing 
with Georgia, recognized the 
right of a state to make such a de- 
mand on behalf of its residents: 
It is a fair and reasonable demand on the 
part of a sovereign that the air over its ter- 
ritory should not be polluted on a great 
scale by sulphurous acid gas, that the 
forests on its mountains, be they better or 
worse, and whatever domestic destruction 
they have suffered, should not be further 
destroyed or threatened by the act of per- 
sons beyond its control, that the crops and 
orchards on its hills should not be en- 
dangered from the same source. If any 
such demand is to be enforced this must 
be, notwithstanding the hesitation that we 
might feel if the suit were between private 
parties, and the doubt whether for the in- 
juries which they might be suffering to 
their property they should not be left to an 
action at law.'* 


The Court held that under its orig- 
inal jurisdiction, a state could 
maintain a public nuisance action 
against a nonresident air 
polluter.!7 

In Illinois v. City of 
Milwaukee,*® Illinois attempted 
to invoke the original jurisdiction 
of the Court, as Georgia had done, 
and moved for leave to file a com- 
plaint against four cities and two 
local sewage commissions of Wis- 
consin for unlawfully polluting 


Lake Michigan, an “interstate 
body of water.”’?® Utilizing a pub- 
lic nuisance theory, Illinois 
sought injunctive relief. Although 
the Supreme Court declined to 
exercise its original jurisdiction, 
thus denying the motion, it remit- 
ted the parties to an appropriate 
United States District Court hold- 
ing that aggrieved states, at least 
in the absence of statutory rem- 
edies which expressly preempt 
common law, have a cause of ac- 
tion for abatement of pollution of 
interstate waters by subdivision 
of other states under the federal 
common law of nuisance.?° 


Having established a federal 
common law of nuisance under 
which federal jurisdiction could 
be invoked, the stage was set for 
the final step, e.g., an aggrieved 
state instituting suit against the 
intrastate creator of a nuisance. In 
United States v. United States 
Steel Corp.,?4 the United States 
and Illinois sought injunctive re- 
lief in United States District 
Court alleging facts under a fed- 
eral common law nuisance theory 
to prevent the defendant from 
discharging effluent into Lake 
Michigan from its Illinois plant. 
In denying the defendant’s mo- 
tion to dismiss, the court held that 
both the United States and II- 
linois had standing to sue to abate 
the pollution of a navigable inter- 
state body of water although the 
plaintiff state and defendant cor- 
poration were within the same 
geographical confines.2? Jurisdic- 
tion was based on a federal ques- 
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tion arising under federal com- 
mon law.”8 

The present state of the law al- 
lows a state, in addition to its state 
court remedies, to institute suit 
in federal court relying ona federal 
common law theory of nuisance to 
abate pollution of navigable wat- 
ers caused by either private en- 
tities (whether they be in or out of 
state), local governments, or state 
governments. The remaining 
question is whether an aggrieved 
state may employ the theory of 
federal common law of nuisance 
to abate pollution caused by the 
federal government. This writer 
believes that it cannot. 


Sovereign Immunity 


A primary hurdle to such a suit 
by a state against the United 
States government or one of its 
agencies is the doctrine of 
sovereign immunity. Based on 
public policy considerations, it is 
an established principle of juris- 
prudence in this country that the 
sovereign cannot be sued without 
its consent or waiver of 
immunity.24 Normally, such a 
consent or waiver takes the form 
of a congressional statutory 
enactment which prescribes the 
limit of liability the government 
may incur.25 Waiver by consent 
has generally been defined as “an 
intentional relinquishment or 
abandonment of a known right or 
privilege,”2® and every such de- 
claration of consent or waiver of 
immunity must be. strictly 
construed.?7 

To determine if the federal 
government has consented or 
waived its immunity to a suit 
which utilizes a federal common 
law nuisance theory to abate po- 
tential United States governmen- 
tal pollution of navigable inter- 
state waters, a review of the con- 
gressional enactments pertaining 
thereto is required. 


1. NEPA 

In the case at bar, Florida has 
alleged a violation of NEPA by 
the federal agencies involved for 
failure to comply with the 
statute’s strict requirements. 
Clearly a suit seeking federal 
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agency compliance with the Act is 
contemplated in the statute: the 
basic cause of action is directed at 
governmental action which 
licenses, leases, sells to, ap- 
proves, or otherwise permits the 
environmental harm.” In fact, the 
Act encourages state and citizen 
participation in the evaluation of 
“major federal actions signifi- 
cantly affecting the quality of 
human environment.,....”29 

But that is as far as NEPA goes: 
it encourages state and citizen 
participation in the formulation 
and evaluation of agency action 
and allows suits seeking com- 
pliance with the Act’s require- 
ments. Its language does not, 
however, amount to a waiver of 
immunity or consent to suit out- 
side of the requirements placed 
on federal agencies within NEPA. 
It does not permit a cause of 
action against the polluter, but 
merely permits suit against the 
government challenging the pro- 
cedure employed in approving 
the pollution. A nuisance action 
based on the budding federal 
common law in the area does not 
fit within the confines of the Act. 

2. FWPCA*° 

The Federal Water Pollution 
Control Act establishes federal 
controls over discharges into 
navigable waters, and specifically 
provides for suits by the United 
States Attorney General to abate 
the pollution of navigable 
waters.*! The policy section of the 
Act declares, however, that it is 
federal policy “to recognize, pre- 
serve and protect the primary re- 
sponsibilities and rights of the 
states in preventing and control- 
ling water pollution.’’*? It also 
preserves the common law and 
statutory rights of any person to 
seek pollution abatement in 
navigable waters.** 


The Court in 
Milwaukee*4 held that 


(t]he application of federal common law to 
abate a public nuisance in interstate or 
navigable waters is not inconsistent with 
the Water Pollution Control Act. Congress 
provided in § 10(b) of that Act that, save as a 
court may decree otherwise in an en- 
forcement action, “[s]tate and interstate ac- 
tion to abate pollution of interstate or 
navigable waters shall be encouraged and 
shall not. ... be displaced by federal en- 
forcement action.*5 


City of 


Although court interpretations 
have made it clear that state ac- 
tions utilizing a federal common 
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law nuisance theory complement 
federal enforcement actions 
under FWPCA, no interpretation 
has been rendered which would 
allow a federal common law ac- 
tion against the United States.3¢ 
The language of the statute 
merely preserves common law 
rights; it does not extend those 
rights by consenting to suits 
against the federal government. 
The FWPCA does not waive 
sovereign immunity. 

3. FTCA? 

Suits to abate a public nui- 
sance sound in tort. Compensation 
by the United States for tort dam- 
ages is contemplated in the Fed- 
eral Tort Claims Act wherein 
Congress specifically waived the 
government’s immunity from suit 
for certain tort infringements. Re- 
covery for the tort of nuisance, 
however, is not included within 
those actions permitted under the 
statute. The FTCA allows an ac- 
tion against the United States 
government 
for injury or loss of property, or personal 
injury or death caused by the negligent or 
wrongful act or omission of any employee 
of the Government while acting within the 
scope of his office or employment, under 
circumstances where the United States, if 
a private person, would be liable to the 
claimant in accordance with the law of the 


place where the act or omission 
occurred.8 


In Dalahite v. United States, 
recovery was sought against the 
United States for extensive dam- 
age which occurred when two 
cargo vessels exploded and 
burned in the harbor at Texas 
City, Texas. After reviewing the 
district court’s finding that the 
combustible cargo constituted a 
nuisance, the Supreme Court 
held that the Government was not 
liable since the FTCA did not 
apply to a nuisance or any other 
theory of recovery not involving 
negligence.*° Although Congress 
specifically waived governmental 
immunity from suit in the FTCA, 
that waiver did not include ac- 
tions based on nuisance. The 
FTCA contains no provision al- 
lowing suits against the federal 
government based on the federal 
common law of nuisance. 

4. APA*! 

The Administrative Procedure 
Act provides for judicial review of 
federal agency action. Like 
NEPA, and concomitant there- 
with, the APA merely allows suit 
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based on agency noncompliance 
with the outlined procedures: 

A person suffering legal wrong 

because of agency action, or 
adversely affected or aggrieved 
by agency action within the meaning of a 
relevant statute, is entitled to judicial re- 
view thereof. 
The APA does not provide for suit 
against the polluter—it only pro- 
vides for review of governmental 
agency action which was done 
pursuant to other statutory author- 
ity, and thus does not waive 
sovereign immunity.* 


Conclusion 

A revival of the common law 
theory of public nuisance is find- 
ing new applications to old and 
continuing problems. Its 
emergence in the field of pollu- 
tion abatement and acceptance in 
federal courts as part of the federal 
common law is indicative of its 
potential use against sources of 
pollution. Its simplicity and di- 
rectness in attacking the source of 
pollution, rather than the regula- 
tory body which permits the prob- 
lem, is commendable in this age 
of “extra wide” red tape. 

As a weapon in the arsenal of 
the environmentalist, it is proving 
to be a viable theory against pri- 
vate pollutors and public pol- 
lutors such as municipalities and 
states. Its viability against the 
federal government, however, is 
presently nonexistent. Since 
Congress has not consented to 
nuisance suits against the gov- 
ernment, the doctrine of 
sovereign immunity stands as an 
effective bar to actions brought 
against the federal government 
based on the federal common law 
of nuisance. Oo 


Editor’s Note: 

Since the submission of this ar- 
ticle, the court has handed down 
its decision in the case. It found 
that there was major federal action 
proposed, and that the U.S. Corps 
of Engineers must file an EIS pur- 
suant to NEPA. In response to the 
second count in the intervenor’s 
complaint that dredging would 
constitute a nuisance concerning 
which the Attorney General is 
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empowered to bring an action, the 
court said that although its first 
holding requiring the Corps to file 
an EIS was sufficient for termina- 
tion of the case, that nevertheless 
to preserve the record on appeal, 
the court would dismiss an action 
for nuisance for lack of subject 
matter jurisdiction. 
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Agricultural Labor Law: An Overview 


The fortunes of agricultural 
workers in America generally 
parallel those of the high risk ag- 
ribusiness industry upon which 
they depend for a living. A 
bumper harvest in a long season 
crop such as citrus means finan- 
cial security. A crop failure or 
work in exclusively short season 
crops located states apart means 
financial insecurity and some- 
times poverty. 

Even “financial security” in 
this industry is a relative term, 
however. For while the labor per- 
formed by agriculture workers 
often affects or initiates the flow of 
interstate commerce, they have 
been systematically excluded 
from the protections afforded by 
state and federal labor laws to 
their counterparts in most other 
industries. As discussed below, 
most laws covering American 
workers do deal specifically with 
agricultural workers, but only for 
purposes of exemption, not cover- 
age. 

In most industries the labor re- 
lations laws are readily distin- 
guished from other statutory regu- 
lation. However, the inseparabil- 
ity of work and home in the ag- 
riculture industry necessitates 
consideration herein as “agricul- 
tural labor law” some legislation 
which would in nonagricultural 
work settings be considered so- 
cial legislation. Here, then, is an 
overview of agricultural labor 
law, both exclusionary and in- 
clusionary. 


Coverage 


National Labor Relations Act 
The National Labor Relations 
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Act! is the federal law governing 
labor organizing and organiza- 
tions enacted by Congress by vir- 
tue of its powers under the com- 
merce clause of the United States 
Constitution.2, Although the 
stated purpose of the Act is “to 
prescribe the rights of both em- 
ployees and employers in their re- 
lations affecting commerce,”? a 
blanket exclusion of agricultural 
labor from the definition of an 
employee protected by the Act is 
specifically provided.4 

Applying the agricultural labor 
exclusion has been a complicated 
task. One of the first questions 
was whether those employed in 
an agricultural operation perform- 
ing seemingly nonagricultural 
work would be excluded from 
coverage. NLRB v. John W. 
Campbell, Inc.,5 decided that 
packing shed workers are agricul- 
tural if the employer is an agricul- 
tural operation and the employees 
pack only the employer’s pro- 
duce. NLRB v. John W. Campbell, 
Inc., is now well-settled law® and 
was followed in resolving the 
status of workers employed to 
truck produce from _ the 
employer's fields to his packing 
operations.? Even mechanization 
of the farm work has been held to 
be agricultural labor for those who 
operate the new machines.® 

The exclusion of agricultural 
laborers from the definition of 
“employee” found in Section 2(3) 
of the NLRA would, at first blush, 
appear to give free rein to labor 
organizations representing such 
individuals to use the secondary 
boycott as a tool to accomplish its 
ends, where not otherwise pro- 
hibited by applicable state laws. 

The National Labor Relations 
Board has not, however, permit- 
ted this to be done. It has consis- 
tently taken the position that 
where even a small percentage of 
the membership of a labor organi- 
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zation is comprised of “‘em- 
ployees” within the meaning of 
Section 2(3) of the NLRA, its use 
of secondary boycott tactics, even 
if only by its agricultural labor 
members, falls within the pro- 
hibition of Section 8(b)(4) of the 
Act, which may be enjoined under 
Section 10(1) of the Act. 

Among the most recent in- 
stances of the assertion of this po- 
sition was in 1972, after secondary 
boycott charges had been filed 
against the United Farm Workers 
Union (then the UFW Organizing 
Committee) for seeking to or- 
ganize certain employees also ex- 
cludable under the Act as agricul- 
tural labor. The general counsel 
took the position that the union 
was subject to the provisions of 
Section 8(b)(4) of the Act because 
among its members was a rela- 
tively small group of packing shed 
employees who _ apparently 
packed grapes other than those 
raised by the owner of the shed, 
thus making them statutory em- 
ployees. The injunctive relief de- 
termined by the general counsel 
to be appropriate in that case was 
never sought, however, because 
the union agreed to cease its sec- 
ondary boycott activities. Shortly 
thereafter those members of the 
United Farm Workers Union con- 
sidered to be statutory employees 
withdrew from that union and 
formed a separate union, thereby 
re-establishing the right of the 
United Farm Workers Union to 
resume secondary boycott ac- 
tivities outside the prohibitions of 
the NLRA.? Ironically, while the 
large majority of the United Farm 
Workers Union was deprived in 
this manner of the use of the sec- 
ondary boycott device, these 
same employees remained unpro- 
tected against discrimination by 
employers on the basis of union 
membership or support under 
Section 8(a)(3) of the Act. 
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Fair Labor Standards Act 

The commerce clause was also 
the source of power under which 
Congress enacted the Fair Labor 
Standards Act (FLSA). The basic 
provisions of the Act are a specific 
minimum hourly wage?® and max- 
imum weekly working hours. 
Although the stated purpose of 
the Act is the elimination of “labor 
conditions detrimental to the 
maintenance of the minimum 
standard of living necessary for 
health, efficiency, and general 
well-being of workers... ,’’! 
some agricultural laborers are 
among the many categories of 
workers exempted from coverage, 
albeit in a much more limited way 
than in the NLRA. 

Section 213(a)(6) of the FLSA 
exempts from minimum wage 
guarantees: (1) employees em- 
ployed in agriculture by a farmer 
who did not use more than 500 
man days in any calendar quarter 
(the equivalent of 6% full-time 
workers per quarter or 85 em- 
ployees for a harvest that only 
takes one week); (2) members of 
the farmer’s family; (3) a “hand 
harvest laborer” paid on a piece 
rate basis where piece rate is cus- 
tomary, who commutes daily to 
work and who had been em- 
ployed in agriculture less than 13 
weeks of the previous calendar 
year; (4) a worker who is under 16 
and is a hand harvest laborer who 
is a member of the farmer’s fam- 
ily; and (5) a laborer who works 
with livestock. Briefly restated, 
the exemption is for employees of 
fairly small farms, family farms 
and cattle ranches. However 
many employees of larger farms 
may also be exempted because of 
the fact that most agricultural 
workers are employed ona “piece 
rate” basis, and many farms do not 
provide on-the-property housing. 
Another situation which is proba- 
bly exempt from coverage is that 
in which a worker has found regu- 
lar employment in another occu- 
pation but wishes to earn a little 
extra by harvesting for less than 
thirteen weeks per year. 

While the limited exemption 
applies only to minimum wage 
coverage, agricultural workers are 


totally excluded from the max- 
imum hour overtime provisions.!* 
In addition, although Section 212 
of the FLSA restricts generally 
the use of child labor, children 
employed in agriculture outside 
of school hours are exempt!* un- 
less the worker is under 16 and 
the work is “particularly hazard- 
ous” for children to perform." 


Social Security Act 

42 U.S.C. §301 et. seq. provides 
grants to the states for old age as- 
sistance and medical assistance 
for the aged under an employer- 
employee shared premium pro- 
gram. Section 410 includes em- 
ployees “irrespective of the citi- 
zenship residence of 
either...[the employee or 
employer].” Exemptions are then 
enumerated for, inter alia, service 
performed by temporary foreign 
agricultural labor’® and for tenant 
farming.’7 

The complement to the Social 
Security Act is the Insurance Con- 
tributions Act!® which provides 
for payments to be made by em- 
ployees and employers for old age 
and disability benefits. The ex- 
emption for temporary foreign 
workers is again provided,’® but 
the tenant farmer exemption is 
replaced by a general exclusion of 
“service performed in connection 
with the production or harvesting 
of any commodity defined as an 
agricultural commodity in [the 
Agricultural Marketing Act].’’2° 
Both acts provide extensive, iden- 
tical definitions of agricultural 
labor which includes harvesting, 
cultivating, management, conser- 
vation, improvement, mainte- 
nance of equipment or of irriga- 
tion systems, handling, pro- 
cessing, freezing and storing of 
foodstuffs, and so forth.24 

Both acts also contain a partial 
savings clause for the agricultural 
workers. A sizeable portion of 
such employees work directly for 
a crew leader who hires out his 
crew to a business for a fee out of 
which he pays his workers. Sec- 
tions 410(n) and 3121(0) provide 
that the crew leader is considered 
to be the employer and further, 
that the crew leader is not an em- 


ployee of the farmer for whom he 
provides workers. 


Other Federal Tax Acts 

26 U.S.C. §3301 et. seq. 
provides for unemployment taxes 
to be paid by employers, with 
appropriate credits for contribu- 
tions to state unemployment tax 
funds. The exemption for agricul- 
tural laborers is provided in 
§3306(c)(1) and is identical to that 
in the Insurance Contributions 
Act. 

Rounding out this series of em- 
ployer tax acts is 26 U.S.C. §3401 
et. seq. which provides for the col- 
lection of income taxes at the time 
of the payment of wages. Section 
3401(a)(1) excludes wages paid 
for agricultural labor as defined in 
the Insurance Contributions Act. 


Florida Provisions 

Exemption of agricultural 
workers from the provisions of the 
National Labor Relations Act 
places farm workers solely under 
the provisions of state labor law.?? 
These assorted enactments pro- 
vide for the right to organize and 
bargain collectively, the right to 
join or refuse the right to join a 
union, registration of union busi- 
ness agents, and so forth. No 
worker is excluded from its pro- 
visions, except insofar as a worker 
is covered by the decision in Hill 
v. State of Florida ex rel. 
Watson,?* which held that the 
statute interfered with the de- 
clared purpose of the NLRA for all 
workers covered thereunder. 

Florida also has an extensive set 
of laws governing child labor.?4 
Section 450.011 provides a gen- 
eral exemption of farm work pro- 
vided on the family property for 
the child’s parents. Section 
450.081 regulates the hours of 
work for children with Subsection 
(4) granting an exemption for farm 
work. Section 450.111 requires 
certificates to use child labor, 
with various exemptions for farm 
work not performed during the 
school year. However, farm work 
is not excluded from the pro- 
visions governing hazardous 
work?> or work during school 
hours.?® 

The provisions of the Florida 
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Unemployment Compensation 
Act27 also exempt agricultural 
labor in a far ranging and com- 
prehensive definition similar to 
that found in the Insurance Con- 
tributions Act.?® Agricultural 
labor is also exempt from 
Workmen’s Compensation Act 
coverage if the farm employs 
fewer than 9 regular employ- 
ees and fewer than 20 other em- 
ployees for seasonal labor 
completed in less than 30 days if 
the seasonal employment does 
not exceed 60 days in the same 
year,?® unless the employer vol- 
untarily brings his employees 
within the protection of this Act.%® 


Some Miscellaneous Provisions 

A discussion of the Florida laws 
that provide for State Board of 
Health control over migrant labor 
camps are worthy of separate 
treatment. We will mention here 
only that Section 381.442 of the 
Florida Statutes defines a migrant 
labor camp as having 15 or more 
seasonal workers not employed in 
forestry or tobacco farm opera- 
tions. Section 381.432 requires 
the camps to be licensed based on 
standards determined by the 
Board, and Section 381.472 gives 
the Board power to make regula- 
tions prescribing standards to 
cover matters such as construc- 
tion, sanitation, safety and 
maintenance of the camp 
facilities. Section 381.411 pro- 
vides penalties in the nature of 
fines and imprisonment for viola- 
tions. 

In addition, Section 386.01 pro- 
vides a definition of a sanitary 
nuisance and subsequent sections 
describe the action the Board 
shall take to abate such a nui- 
sance. 

The existence of labor camps on 
the property of the grower has, in 
the past, resulted in an almost 
total isolation of the workers liv- 
ing there. Many of the workers are 
eligible to participate in state and 
federal programs such as migrant 
education, counseling and food 
stamps. The Florida trespass stat- 
ute had prohibited entry into a 
labor camp without the permis- 
sion of the owner.*! A 1969 
amendment deleted all refer- 
ences to labor camps and placed 
the right to complain of the tres- 
pass on the occupant rather than 
the owner. 

This change led to an attempt to 
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enter a camp housing temporary 
Jamaican workers imported for 
the Florida sugar harvest. Those 
who had attempted to enter were 
arrested for trespass after warn- 
ing. Using a combination of 
theories, both the company town 
doctrine®? and the shopping 
center access cases,** the Fifth 
Circuit in Petersen, et al. v. 
Talisman Sugar Corporation, et 
al.*4 declared a right of access to 
the camp property for the entire 
public in order to insure the first 
amendment rights of the migrants 
living there. 

A similar case arose recently 
but was litigated in state rather 
than federal court. The circuit 
court found a right of access in 
Albert Lee, et al. v. A. Duda & 
Sons, Inc., et al., but imposed 
conditions of advance notice, 
reasonableness and ethical con- 
duct upon agents of Florida Rural 
Legal Services. The appellate 
court overturned the ethical con- 
duct requirement but upheld the 
notice and reasonableness terms 
so longas the company did not use 
these conditions to obstruct 
access.35 

A common complaint of agricul- 


tural workers concerns their ex- 
posure to harmful pesticides, with 
resulting injuries and occasional 
deaths. The Florida Statutes now 
contain limitations on the use of 
certain types of pesticides.3* The 
statute requires a purchase permit 
and certain labeling?’ for re- 
stricted pesticides, and limits the 
use of persistent pesticides 
around buildings, for disease con- 
trol, on agricultural crops and for 
research.** The Rules of the State 
Department of Agriculture, Chap- 
ter 5E-2, lists the specific pes- 
ticides to be controlled and the 
extent that restricted use will be 
permitted. The regulations pro- 
vide that highly toxic pesticides 
shall be labeled to show a warn- 
ing, caution and an antidote. Re- 
stricted pesticides require a 
purchase and use permit and uses 
are limited in agriculture to cer- 
tain crops.*® Persistent pesticides 
(those which persist for more than 
one year) are also listed and their 
use is also limited to certain 
crops.4° 


Other Considerations 
It is just as significant to note 
the areas where migrant status re- 
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sults in indirect exclusion from 
the benefit of some laws. Resi- 
dency requirements are the most 
obvious legal problem for the 
transitory agricultural worker. 
Residency requirements for 
public assistance or welfare*! 
have been severely undercut by 
Shapiro v. Thompson* but time 
required to investigate eligibility 
and commence payment remains 
several months. Six months is still 
required before filing for a dissol- 
ution of marriage,** one year is 
necessary for jury duty*4 and for 
adoption of a child.* 
Prospects for the Future 
Florida’s labor laws fall far short 
of the NLRA in providing in the 
agricultural industry the rights 
and responsibilities relative to or- 
ganizing and collective bargain- 
ing which attach to virtually all 
other American workers who 
labor in or about the channels of 
interstate commerce. There is no 
provision to require recognition if 
a majority of the workers desire it, 


no provision for how the majority 
will indicate its desire for or 
against representation, no pro- 
vision to require a good faith at- 
tempt to bargain. Both the grow- 
ers and the workers have felt a 
need for legislation to govern em- 
ployee organizing and yet con- 
sider the requirements of the ag- 
ribusiness industry. 


The State of California passed 
an extensive Agricultural Labor 
Relations Act in May of 1975, 
guaranteeing the right to bargain 
collectively, providing for redress 
of unfair labor practices and re- 
quiring recognition and good faith 
bargaining after an election cer- 
tified by the newly-created Board. 
Hopefully, such legislation will 
prove to be a model for other ag- 
ricultural states to make similar 
provisions. 


But the attempt to pass a very 
simplified law to cover agricul- 
tural laborers in Florida died a 
slow death, primarily because of a 
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provision that would forbid farm 
worker hiring halls, thereby force- 
ing the worker under the control 
of the crewleader, an action to- 
tally unacceptable to farmworker 
supporters. Even an agricultural 
labor relations act will not solve 
everything. The problems are 
complex; they transcend the 
bonds of labor law and overflow 
into virtually all legal discipline; 
and the solutions to most of these 
problems are not imminent. O 
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SLEPIN 


An interesting exercise in 
analysis of the jurisprudence 
awaits the Supreme Court of the 
United States, perhaps, in 
Scotty’s Home Builders v. Cun- 
ningham, decided by the Indus- 
trial Relations Commission at IRC 
Order 2-2590, petition for writ of 
certiorari denied by the Supreme 
Court at DLS 4-2590. As previ- 
ously reported, the employer/ 
carriers have taken the case 
to the United States Supreme 
Court on petition for writ of cer- 
tiorari, arguing an abortion of con- 
stitutional due process require- 
ments insofar as our Florida Su- 
preme Court in Scholastic Sys- 
tems, Inc. v. LeLoup, 307 So. 2d 
166 (Fla. 1974) has denied parties 
access to the Article V courts of 
the state as a matter of right, hold- 
ing the Industrial Relations 
Commission to be the semblance 
of a court and therefore limiting 
all parties to a purely discretion- 
ary review by the Supreme 
Court of Florida on an infrequent 
basis (and supposedly on broader 
and more liberal principles). 

Actually, it would appear that 
petitioners might be arguing a 
quartet of considerations integral 
to the one noted above. 

First, injured working men and 
working women are precluded 
from recourse to the Article V 
courts of this state in respect of 
injuries by accident sustained 
on-the-job. That is, they are re- 
stricted to litigation within the 
workmen’s compensation system. 
§440.11, Florida Statutes. 
However, in Hale v. G. & H Con- 
tracting and Engineering Com- 
pany, IRC Order 2-2688, cert. 
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den., the commission held ex- 
plicitly that claimants do not havea 
right as a matter of law to file a 
claim, but are subject to the pre- 
requisite condition of “reasona- 
ble grounds” for the filing of said 
claim. (This leaves unresolved, as 
previously noted in this column, 
whether the commission has 
thereby adjudicated the jurisdic- 
tion of the Bureau of Workmen’s 
Compensation to receive, file, 
docket and send out for hearings 
claims which are filed with it 
under the law; but this point was 
raised before the Supreme Court, 
which denied certiorari.) There- 
fore, notwithstanding claimants’ 
preclusion from entry into the Ar- 
ticle V court system in respect of 
on-the-job injuries, they are now 
without carte blanche to file 
claims in the only system availa- 
ble to them. 

Secondly, neither claimants nor 
employers/carriers are entitled to 
prosecute appeals from orders of 
judges of industrial claims where 
such appeals are subject to being 
denominated “interlocutory,” 
Lehman v. Goodwin, IRC Order 
2-2023 (August 17, 1972), inter 
alia, although no alternative 
means for the preservation of the 
aggrieved parties’ rights have yet 
been pronounced by the commis- 
sion, the court or the legislature. 

Thirdly, aggrieved parties are 
not entitled, on appeal, where 
they do have a right of appeal on 
other than interlocutory matters, 
to make an oral argument on be- 
half of their cases. Rule 27(c), 
W.C. Rules of Procedure. 

Then, fourthly, we come to the 
Supreme Court’s holding in 
Scholastic Systems, Inc. v. 
LeLoup, supra, preclusive of a 
right of entry into the Article V 
court system after review by the 
Industrial Relations Commission, 
save on a discretionary and infre- 
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quent basis in light of a departure 
from “the essential requirements 
of law” by the IRC. 

Of concomitant concern, in 
light of this quartet of obstacles, is 
the announced power of the IRC 
itself to dismiss an appeal where a 
court reporter—employed neither 
by the appellant nor appellee nor 
judge of industrial claims—fails to 
perform as required, or where one 
of the parties has not complied 
with the technical requirements 
of pleading, either at the trial or 
appellate levels. 

Article I, §21, of the Florida 
Constitution still provides: “The 
courts shall be open to every per- 
son for redress of any injury, and 
justice shall be administered 
without sale, denial or delay.” So 
long as the public and the Bar 
have faith that the industrial 
claims judiciary—judges of indus- 
trial claims and the Florida Indus- 
trial Relations Commission—are 
properly functioning as courts 
treating of workmen’s compensa- 
tion law, it would seem doubtful 
that constitutional deprivations 
can effectively be demonstrated 
on the basis of organizational or 
hierarchical anomalies. Without 
such confidence, however, the 
aforementioned considerations 
could loom large and, conceiva- 
bly, overwhelm the reformist sen- 
timent productive of present ad- 
judicatory realities in Florida. 


* * * 


An important opinion issued 
from the Supreme Court in 
Hughes v. Public Finance Service, 
Inc., —— So. 2d —— (May 7, 
1975), Case No. 45,537, DLS 
4-2779, nominally a “‘notice”’ 
issue, in which three circuit 
judges sat with the Supreme 
Court, and the opinion was writ- 
ten by a circuit judge. The judge 
of industrial claims had found that 
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claimant had not realized that his 
injuries were compensable under 
the Workmen’s Compensation 
Act and failure of the claimant to 
put his employer on notice prior 
to the settlement of the claim 
against the third party tort feasor 
was not prejudicial. The IRC re- 
versed, and the Supreme Court 
reversed the commission, holding 
that the employer was notified of 
the accident the day thereafter 
and obviously knew that the 
claimant was hospitalized for 59 
days thereafter. Moreover, the 
court found that the employer had 
in no way been ousted from his 


third party rights 


Most importantly, for public 
law purposes, Justice Adkins 
wrote a concurring opinion dilat- 
ing upon the nature of appellate 
certiorari review’ in 
workmen’s compensation in light 
of the opinion of the Supreme 
Court in Scholastic Systems, Inc. 
v. LeLoup, 307 So. 2d 166 (Fla. 
1974), wherein the court had de- 
nominated the commission a 
“court” and had indicated that 
henceforth it would, therefore, 
look to commission orders only in 
respect of their departure vel non 
from the essential requirements 
of law. Interestingly enough, al- 
though not mentioned by the 


Chief Justice in his concurring 
opinion, the Scholastic Systems 
decision was followed by the 
court's decision in Colvin v. State 
of Florida Department of Trans- 
portation, ____ So. 2d ____ (March 
12, 1975), wherein the court re- 
versed the commission, holding, 
inter alia, that attorney’s fees are 
due on the totality of benefits 
awarded to claimants—certainly 
not a novel principle—and declar- 
ing that the test of “departure 
from the essential requirements 
of law” under Scholastic would 
be whether the commission re- 
versed an order which was 
founded on competent substantial 
evidence or affirmed one which 
was not, or misapplied the law. In 
fine, the test of Scholastic Sys- 
tems, as explained by the court in 
Colvin, was nothing other than 
the test which had been in force 
since at least 1951. U.S. Casualty 
Co. v. Maryland Casualty Co., 55 
So. 2d 741 (Fla. 1951). Without re- 
ference to the traditionalizing 
(and therefore regularizing) effect 
which Colvin had upon the juris- 
prudence in the wake of 
Scholastic Systems, Chief Justice 
Adkins’ concurring opinion de- 
clared that his opinion in the 
cause sub judice “should in no 
manner be construed as an ero- 
sion of the rule announced in 


FLORIDA NORD 
BAR REVIEW COURSE 


Florida’s largest and most experienced Bar Review Course, featuring indi- 
vidual cassette lectures, live lectures near the site of each Florida Bar 
Examination (optional), comprehensive printed materials. 


Scholastic.”” The Chief Justice 
noted that the IRC “serves as an 
appellate court” in review of the 
orders of judges of industrial 
claims, and that “the method of 
review is in the manner of an ap- 
peal.” Chief Justice Adkins’ opin- 
ion thereby proscribed IRC re- 
weighing the evidence weighed 
by the JIC, and prohibited the 
IRC from reversing the orders of 
JIC “on the facts if there is compe- 
tent substantial evidence to sup- 
port the findings.” The IRC, in 
short, “departs from the essential 
requirements of law when it re- 
verses an inferior court’s judg- 
ment which is supported by com- 
petent substantial evidence.” 
This trilogy of cases— 
Scholastic Systems, Colvin 
and now Hughes—abstracted 
from the cases which preceded it, 
dramatizes the dichotomy of pub- 
lic law and the adjective law or 
other law in which most litigating 
parties are principally interested. 
In terms of public law, Scholastic 
Systems and Colvin and Hughes 
are of the first importance, issuing 
almost logically from the deci- 
sions which have come in rapid 
fire order since 1971. Scholastic 
denominates the IRC a court; 
Colvin does the same for the JIC, 
holding their orders to be pre- 
sumptively correct; and Hughes 
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implements Scholastic by limit- 
ing the IRC to an appellate court’s 
authority. But, in terms of the 
every-day concerns of the every- 
day practitioner, the standards 
elaborated by the Supreme Court 
in these cases are old hat. The 
most that can be said in terms of 
novelty is that the court has evi- 
denced in respect of general 
principles—even where it has 
failed to do so in discrete cases 
—its concern that this IRC/court 
not attempt to exercise the author- 
ity of the old Florida Industrial 
Commission or some policy- 
making board. 
* 


In Shirah v. Locke Timber Co., 
IRC Order 2-2775 (May 6, 1975), 
the commission followed recent 
practice by apparently putting at 
peril the parties for the delin- 
quencies of court reporters. Not- 
ing that the JIC had granted two 
extensions of time for the filing of 
the transcript, and_ that 
§440.25(4)(b), F.S., requires that 
the transcript be filed with the 
commission within 45 days of the 
date of the filing ofthe application 
for review “unless the commis- 
sion for good cause” extends the 
time therefor—the IRC pro- 
hibited the JIC from further ex- 
tending the time, and mandated 
the filing of the transcript by a 
date certain (or else). Curiously, 
the IRC sub judice refused to in- 
terpret the statutory word “com- 
mission” as it has in innumerable 
other cases to mean “judge of in- 
dustrial claims” as is required by 
Rule 25(a), W.C. Rules of Pro- 
cedure. It is curiouser still, with 
apologies to Alice, since neither 
the parties nor the judge of indus- 
trial claims is usually in any posi- 
tion to constrain the court reporter 
to do anything, much less timely 
to file a transcript. Yet, in other 
cases, the commission has prom- 
ised dismissal of the appeal if 
the appellant did not somehow 
overcome the delinquencies of 
that independent contractor who 
happened to be the court reporter, 
and in order to put the onus upon 
the parties and to put them at peril 
in such circumstances, the com- 
mission has disregarded the pur- 
port of the Rules of Procedure ina 
fundamentalist return to certain 
archaic language in the statute 
(which they have elsewhere con- 
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sistently eschewed). It may be 
said with dispassion and objectiv- 
ity that insistence upon such an 
interpretation by the commission, 
albeit aberrant in respect of the 
tapestry of holdings interpretive 
of the meaning of an outmoded 
Chapter 440, can only lead to ad 
hoc disasters for parties who are 
utterly unable to remedy the de- 
linquencies of court reporters. In 
the last analysis, however, the 
Rules of Procedure are now rules 
of the Supreme Court, and it re- 
mains to be tested and seen 
whether the court will allow out- 
moded language in the statute to 
negate a commonsensical and 
salutary provision of the court’s 
rules, which has always been in- 
terpreted to reform the language 
of the statute. . .heretofore. 
* * * 


Regarding “findings of fact’”’ by 
judges of industrial claims, the 
Supreme Court declared in Pierce 
v. Piper Aircraft Corp., 279 So. 2d 
281 (Fla. 1973)—presaged by 
Bethencourt v. Poole & Kent Co., 
IRC Order 2-2215, cert. 
den.—that prior decisions were to 
be reevaluated and that “we now 
hold the judge of industrial claims 
need make only such findings of 
ultimate material fact upon which 
he relies, as are sufficient justifi- 
cation to show the basis of an 
award or a denial of the claim.” It 
has been judicially noted subse- 
quently that the judge need not 
make findings of material fact, but 
only of “ultimate” material facts, 
and only those “upon which he 
relies” in justification of the basis 
of the award or denial of the claim. 
However, in Brown v. S.S. Kresge 
Co., Inc., 305 So. 2d 191 (Fla. 
1974), reversing S.S. Kresge Co., 
Inc. v. Brown, IRC Order 2-2564, 
the Supreme Court found that the 
judge of industrial claims came to 
an unmediated conclusion re- 


garding average weekly wage (a 
highly contested issue). The court 
held that “in view of the sharp 
contradiction in the testimony on 
this point, the judge of industrial 
claims must reevaluate it and 
make more definitive findings in 
harmony with the rationale with 
Pierce v. Piper Aircraft Corp... .” 
The judge had also found that 
since the claimant was not em- 
ployed, no determination of wage 
earning capacity could be made in 
light of the claimant’s failure to 
attempt employment at the time 
of the hearing. The Supreme 
Court reversed on this point and 
remanded holding that the judge 
must make “‘a more definitive 
finding” including the “consider- 
ation of any additional evidence 
that may be submitted by the par- 
ties.” 


Thus, although it remains the 
stated law that it is the holding of 
the JIC rather than his discussion 
which will constitute the touch- 
stone for appellate review, a defi- 
ciency in critical “findings of fact” 
may still mar the judicial product 
such as to require reversal. In- 
deed, in Unidos Supermarket v. 
Fabian, IRC Order 2-2517(S) 
(July 2, 1974), the IRC reversed 
the judge who had found the 
claimant 30% temporarily par- 
tially disabled, but who had 
awarded such benefits to the day 
of the hearing. The commission 
held: “The finding and the order 
are inconsistent, for the order 
must follow proper findings.” At 
4. And in Clifford v. Shover 
Building, Inc., IRC Order 2-2771 
(May 6, 1975) the commission re- 
versed an award where the JIC’s 
order did not reveal to the IRC 
“the logic” coercive of the JIC’s 
decree, and showed “nothing by 
which appellate review can 
analyze the processes 
employed.” 0 
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Former Justice Abe Fortas, 
commenting on the theory and 
practice of juvenile courts, stated 
that juvenile delinquents often 
receive the worst of both worlds, 
for the juvenile “‘gets neither the 
protections accorded to adults nor 
the solicitous care and regenera- 
tive treatment postulated for chil- 
dren.” Kent v. United States, 383 
U.S. 541, 556 (1964). The right to 
rehabilitative treatment for 
juvenile offenders has its roots in 
the era of general social reform of 
the late 19th century, was nur- 
tured by court decisions in the 
early 1900's, and was firmly estab- 
lished by state and federal deci- 
sions in recent years. Although 
the Supreme Court has yet to 
mandate that a juvenile offender 
confined under the jurisdiction of 
the juvenile court has a 
constitutional right to treatment, 
the Court has stated that the goal 
of the juvenile court is to “provide 
measures of guidance and re- 
habilitation for the child and pro- 
tection for society, not to fix crim- 
inal responsibility, guilt, or 
punishment.” Kent at 554. 

This goal is not being met be- 
cause of the present lack of re- 
sources, trained personnel, and 
bureaucratic organization. The 
mentally retarded juvenile delin- 
quent is especially injured by this 
failure to adequately rehabilitate 
the juvenile offender, for his prob- 
lems require unique, specialized 
treatment. The retarded juvenile 
offender must be individually 
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identified as such in order for that 
child to be aided and to become a 
responsible member of our 
society. 

The juvenile court system is 
one of the most important and 
ambitious efforts undertaken by 
the legal community to give prac- 
tical expression to the goal of re- 
habilitation. To reach this re- 
habilitative goal, however, the 
juvenile offender is deprived of 
his liberty under conditions and 
procedures which are much less 
rigorous than those required for 
the conviction and imprisonment 
of an adult offender. It is only in 
the last ten years that the Supreme 
Court has decided that juvenile 
offenders are entitled toa hearing, 
to the assistance of counsel, and to 
proof of guilt beyond a reasona- 
ble doubt. But juvenile offenders 
still have no right to a jury trial, to 
bail, or to a speedy trial. Justice 
Blackmun, writing for the major- 
ity in McKiever v. Pennsylvania, 
403 U.S. 528 (1971), stated that the 
“unique mission of the juvenile 
court system” necessitates that 
only specific due process rights 
attach to juvenile proceedings, for 
it is the ideal of the Court to keep 
this system “intimate, informal, 
and protective.” 

Thus, the juvenile offender is 
not fully protected by all pro- 
cedural rights granted to adult of- 
fenders; rather the measure of 
protection of the juvenile is in 
large part determined by treat- 
ment interests. In fact, due pro- 
cess requires that the quid pro 
quo for this deprivation of rights 
be rehabilitative treatment. Since 
the basis of the juvenile delin- 
quent system is the determina- 
tion of the needs of the delin- 
quent child, the state proceeds in 
respect to the child as parens pat- 
riae rather than as an adversary. 
The state is expected to provide 
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the general care which all youths 
need, as well as the _ indi- 
vidualized care and treatment that 
particular youths require. In ef- 
fect, the state, under the doctrine 
of parens patriae, must fulfill the 
role of a good parent, which in- 
cludes the responsibility for re- 
habilitative care to such persons. 
Thus, “effective treatment must 
be the quid pro quo for society’s 
right to exercise its parens patriae 
control.” Martarella v. Kelley, 349 
F. Supp. 575, 600 (S.D.N.Y. 1972). 

The Seventh Circuit in Nelson 
v. Heyne, 491 F. 2d 352 (7th Cir. 
1974), recently reaffirmed an ear- 
lier district court holding that 
juvenile offenders possess a right 
to rehabilitative treatment under 
the due process clause of the 14th 
amendment. This right to treat- 
ment encompasses the minimal 
acceptable standards of care and 
treatment such as the right to 
psychological and psychiatric re- 
habilitation for individual prob- 
lems. The court reiterated the 
seminal decision of Martarella v. 
Kelley, supra, which found a clear 
constitutional right to treatment 
for juveniles. “Where the state, as 
parens patriae, imposes such de- 
tention, it can meet the 
Constitution's requirement of due 
process and cruel and unusual 
punishment if, and only if, it fur- 
nishes adequate treatment to the 
detainees.” Martarella at 585. By 
striving to meet this constitutional 
requirement of individual treat- 
ment, the juvenile justice system 
will be much closer to attaining its 
goal of rehabilitating a child for 
future membership in a struc- 
tured system, rather than attain- 
ing the present warehousing 
of problem children. 

This deprivation of a juvenile 
offender's right to rehabilitative 
treatment is most evident in the 
handling of the retarded juvenile 
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delinquent. According to recent 
federal court decisions, the men- 
tal retardate must also be habili- 
tated according to his individual 
problems and needs. For the re- 
tarded juvenile delinquent, the 
chance for habilitation, the pro- 
cess by which a retardate acquires 
and maintains those life skills 
which enable him to effectively 
cope with the demands of his own 
character and his environment, is 
greatly minimized in the absence 
of individual treatment. Wyatt v. 
Stickney, 325 F. Supp. 781, 785 
(M.D. Ala. 1971). 

One may analogize the plight of 
the institutionalized mental re- 
tardate (civil incarceration) to that 
of the incarcerated retarded 
juvenile delinquent. The objec- 
tives of both the juvenile justice 
system and the system for civil in- 
carceration of the mentally ill are 
parallel. The goal of these systems 
is reformation, rehabilitation, and 
treatment; the goals are not 
criminalization, stigmatization 
and punishment. Both systems 
desire that depriving a citizen of 
liberty will ultimately result in 
that citizen’s learning to cope 
with his handicap and with his 
society. Both systems have found 
that, although the depriving of an 
individual’s liberty is the primary 
means of working toward this goal 
of rehabilitation, the goal is often 
unattained without more. Thus, 
one may look to the present theory 
of the right to treatment for the 
civilly incarcerated mentally ill, 
as well as the right to treatment for 
the juvenile delinquent, to find 
that the retarded juvenile delin- 
quent has been deprived of his 
constitutional right to invididual 
treatment. 


Civil incarceration 


Fifteen years ago, the theory of 
the right to treatment was es- 
poused in a law review article by 
Dr. Morton Burnbaum, which ap- 
peared in the American Bar As- 
sociation Journal. Burnbaum, 
“The Right to Treatment,” 46 
A.B.A.J. 499 (1960). Its appear- 
ance, along with an ABA editorial 
supporting this new constitu- 
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tional theory, brought to the fore- 
front the need to insure constitu- 
tionally that the institutionalized 
mentally ill were adequately 
treated. 

All right to treatment decisions 
find their basis in Rouse v. Came- 
ron, 373 F. 2d 451 (D.C. Cir. 
1966), which, although decided 
on a statutory basis, remains the 
touchstone for the constitutional 
right to treatment. Recent cases 
have expanded Judge Bazelon’s 
decision in Rouse, through attacks 
on conditions in state-run 
facilities for the mentally ill, men- 
tally retarded, juvenile delin- 
quents, and nonjuvenile delin- 
quents. In Wyatt v. Stickney, 325 
F. Supp. 781 (M.D. Ala. 1971), 
the court concluded that the 
mentally retarded committed to a 
state school or a state hospital are 
constitutionally entitled to ade- 
quate and effective treatment. 
Wyatt represented a_ step 
beyond previous cases; for, the 
court found no necessity for mak- 
ing any distinction between the 
mentally ill and mentally re- 
tarded. 


The most contemporary deci- 
sions are Donaldson v. O'Connor, 
493 F. 2d 507 (5th Cir. 1974) and 
Welch v. Likins, 373 F. Supp. 487 
(D. Minn. 1974), where the courts 
concluded that a civilly commit- 
ted resident of a state hospital has 
a constitutional right to individual 
treatment and that it is a judicial 
obligation to safeguard these con- 
stitutional rights. 


The Supreme Court has never 
squarely held that there is a con- 
stitutional right to treatment, al- 
though the court has recognized 
that “due process requires that 
the nature and duration of com- 
mitment bear some reasonable re- 
lation to the purpose for which the 
individual is committed.” Jackson 
v. Indiana, 406 U.S. 715, 738 
(1971). In Jackson, which in- 
volved a mentally defective de- 
fendant awaiting trial, the Court 
decried the indefinite commit- 
ment of the retarded defendant for 
the purpose of attaining his capac- 
ity to stand trial. The Court, by 
applying substantive require- 


ments to confinement in a mental 
hospital, directed that either civil 
commitment procedures be 
begun or that the defendent be 
released. The Court observed that 
the defendant’s three-year deten- 
tion without treatment could not 
be related to the purpose of his 
eventual capacity to be tried. 

Mentally retarded juveniles in- 
carcerated under parens patriae 
control must be given individual 
treatment; for, without treatment 
their commitment amounts to the 
arbitrary exercise of government 
power. When a child is subjected 
to incarceration in the absence of 
the vigorous constitutional crimi- 
nal procedures, there must be a 
quid pro quo to justify commit- 
ment by the state. As mentioned, 
the quid pro quo most commonly 
recognized is the provision of re- 
habilitative treatment. But this 
treatment is often not provided in 
our present antiquated training 
schools, mental institutions, and 
limited vocational facilities. And, 
in the absence of adequate testing 
in the preadjudicative stage, the 
retardate’s need for unique 
psychological and psychiatric 
treatment goes unrecognized. 
Parens patriae requires that the 
institution and state do their best 
for the retarded child’s care and 
treatment, while not losing sight 
of the needs of society. But this 
process, most importantly, must 
use the “civilized standards for 
the prompt and adequate care of 
the disturbed child.’ Kent at 
411-412. “To deprive any citizen 
of... his liberty upon the altruistic 
theory that confinement is for 
humane therapeutic reasons and 
then fail to provide treatment vio- 
lates the very fundamentals of due 
process.” Wyatt, 325 F. Supp. at 
785. 


Cruel and Unusual Punishment 


Incarceration of the mental re- 
tardate or the juvenile delinquent 
without treatment not only vio- 
lates notions of fair play and de- 
cency, thus violating due process 
guarantees, but also subjects the 
retardate to cruel and unusual 


punishment in violation of the 
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8th and 14th amendments. 

Justice Douglas has stated that 
“it is unlikely that any state at this 
moment in history would attempt 
to make it a criminal offense for a 
person to be mentally ill.” 
Robinson v. State of California, 
370 U.S. 660, 666 (1962). Al- 
though the retarded juvenile de- 
linquent has committed a stat- 
utory crime, the statutes which di- 
rect juvenile incarceration im- 
pose a disability, not for punish- 
ment, but for the purpose of re- 
habilitation and reformation. 
Thus, where the state imposes de- 
tention through its parens patriae 
control, it can only meet the con- 
stitutional prohibition of cruel 
and unusual punishment by fur- 
nishing adequate treatment to the 
detainee. This constitutional ob- 
ligation was enunciated in 
Martarella v. Kelley, supra, where 
the court ruled that detaining a 
child in need of supervision for 30 
days or longer in secure custody 
without treatment is a deprivation 
of constitutional proportions. 
Thus, simple conditions of con- 
finement have been found to be a 
violation of the eighth amend- 
ment even in the absence of phys- 
ical discipline. 

Because affirmative individual 
programs of training or rehabilita- 
tion are absent, conditions in the 
present juvenile prison system in 
actuality retard rehabilitation and 
improvement. Without treatment, 
a state school or mental institution 
evolves into a state prison. The 
retardate has, in fact, been im- 
prisoned not for the stated pur- 
pose of treatment, but merely be- 
cause he has a mental disorder. 
“Detention for a mere ill- 
ness without a curative program 
is impermissible.” Martarella at 
599. The Supreme Court spoke to 
this issue in Robinson, supra, 
where the Court overturned the 
90-day jail sentence of a drug ad- 
dict by stating that the criminal 
conviction of an addict is cruel 
and unusual punishment. The 
Court realized that in light of con- 
temporary knowledge, a law 
which made a criminal offense of 
mental illness would be univer- 
sally thought to be an infliction in 
violation of the 8th and 14th amend- 
ments. 


It is not to be overlooked that 
the delinquent retardate has 
committed a crime. But the juve- 
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nile system, as well as the system 
for civil incarceration, is premised 
on the idea of noncriminalization. 
Thus, retarded juvenile delin- 
quents placed in a state school 
without treatment become vic- 
tims of their sociological status; 
their incarceration serving no 
other purpose than to separate 
them from society. To place a re- 
tarded child, possessing a status 
involuntarily assumed, in a state 


school without treatment is tan- 
tamount to banishment, an action 
scorned in today’s enlightened 
world. 

The Supreme Court has ob- 
served that the eighth amend- 
ment must draw its meaning from 
the evolving standards of a ma- 
tured society. It is unconsciona- 
ble to allow our theories of juve- 
nile justice and of civil commit- 
ment to be mere paper theories by 
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permitting the retarded juvenile 
delinquents, who have the poten- 
tial to be habilitated and to live 
active lives in our society, to be 
warehoused without individual 
help. Incarcerating a retarded ju- 
venile delinquent without treat- 
ment has such a severe impact 
upon the juvenile that one would 
be justified in characterizing our 
juvenile justice statutes as penal 
even in the absence of punitive 
legislative intent. 


The Retarded Juvenile Delin- 
quent in Florida 


The retarded juvenile delin- 
quent in the State of Florida is 
presently being deprived of his 
constitutional right to treatment. 
Florida Statutes §39.001(1) enun- 
ciates that the purpose of the ju- 
venile system is for “training and 
treatment directed toward the 


correction of children who violate 
the laws.” Thus, the state’s power 
to commit a retarded juvenile de- 
linquent must be based on its abil- 
ity to treat adequately. Presently 
the retarded juvenile delinquent 
is under the authority of both the 
Division of Youth Services and 
Division of Mental Retardation. 
In the past, the Florida Depart- 
ment of Health and Rehabilitative 
Services never made clear which 
particular division, Youth Serv- 
ices or Mental Retardation, 
had jurisdiction to care for such 
children. Most recently, HRS an- 
nounced that Youth Services 
would be responsible for all de- 
linquent retardates with an IQ of 
60 or more, while Mental Retarda- 
tion would be responsible for 
those juveniles with an IQ of less 
than 60. This indicates that Youth 
Services will have the task of 
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treating and habilitating the bor- 
derline retardate, who often is 
merely classified as a juvenile de- 
linquent without recognition of 
his handicap. 

Neither Youth Services nor 
Mental Retardation is fully 
equipped to meet the constitu- 
tional demand that treatment be 
provided by the state in its posi- 
tion as parens patriae. Youth 
Services has secure facilities that 
may detain a juvenile offender, 
but it does not have special 
teachers and personnel trained to 
habilitate the retarded. Shelia 
Payton, “Retarded, Delinquent 
Get Little Aid,” Miami Herald, 
March 2, 1975. The Division of 
Mental Retardation, on the other 
hand, with its adequate number of 
skilled teachers of the retarded, 
has a dearth of secure facilities 
and trained personnel to handle 
the delinquent. Payton, supra. In 
fact, Mental Retardation has no 
programs or homes for female re- 
tardates, Payton, supra, only one 
group of homes for male retarded 
delinquents, and not one hospital 
designed to treat the emotionally 
disturbed child. Yet it is presently 
estimated that one-third of all 
criminal offenders are mentally 
retarded. Payton, supra. 

The initial deficiency in the 
treatment of the retarded juvenile 
delinquent is the absence of a 
standardized psychological test 
given to each child appearing in 
the juvenile court. Very often, a 
borderline retardate who is not 
tested will be labeled by a 
juvenile judge as a nonretarded 
delinquent, thus forfeiting his 
constitutional right to individual 
treatment as a mental retardate. A 
program must be_ initiated 
through which intake counsellors 
will discover the child’s mental 
abilities and mental deficiencies. 
This program must entail com- 
munication with the child’s 
school, parents, and a system of 
individual testing. This primary 
step, however, must be com- 
pleted by the time the child ap- 
pears before the juvenile judge; 
for the disposition will define the 
manner in which the child will be 


habilitated. 


THE FLORIDA BAR JOURNAL 


Offices Located Throughout Florida 
404 


The retarded juvenile delin- 
quent is in need of residential 
facilities, away from his or her 
parents, where the life style is se- 
cure and intimate. The state 
school at Okeechobee, however, 
is presently phasing out its single 
cottage for the mentally ill for lack 
of resources. The retarded delin- 
quent also needs counselling 
which entails love and under- 
standing, as well as a keen aware- 
ness of the social problems of the 
retarded juvenile. These children 
also need behavior models, which 
would help them to become moti- 
vated and self-confident. For the 
mental retardate, many problems 
could be overcome by a good 
home with models of love, moti- 
vation, and concern. It cannot be 
stressed enough that these men- 
tally retarded juvenile delin- 
quents must be viewed as special 
children, for their problems can 
only be overcome through indi- 
vidual, intense habilitation and 
treatment, consisting of therapy, 
vocational counselling, and a 
stimulating environment. These 
children will never be “cured”; 
rather they will be individually 


taught to live in a society where 
they are unique. The mentally re- 
tarded child cannot be habilitated 
through the same methods that 
the state uses in its attempts to 
treat nonretarded juvenile delin- 
quents. The state must forever 
treat the retarded delinquent as a 
citizen with special, individual, 
and unique problems as well as 
potentialities. 


Court decisions illustrate that 
inadequate resources have never 
been adequate justification for an 
abridgement of constitutional 
rights. Then Judge Blackmun 
aptly stated that “humane consid- 
erations and constitutional re- 
quirements are not, in this day, to 
be measured or limited by dollar 
considerations.” Jackson v. 
Bishop, 404 F. 2d 571, 580 (8th 
Cir. 1968). But the retarded 
juvenile delinquent is continually 
being deprived of his right to in- 
dividual treatment, whether be- 
cause the state has little money for 
new programs, because the Divi- 
sions of Youth Services and Men- 
tal Retardation cannot adequately 
coordinate their programs, or be- 


cause youth counsellors fail to 
recognize a retarded child from a 
nonretarded delinquent. The ef- 
fects of depriving a child of his 
constitutional guarantees and pro- 
tections must closely 
scrutinized, especially because 
we idealize that juveniles are con- 
fined for rehabilitative purposes 
rather than for punishment. In- 
deed, it would be ironic if the 
state could deprive its mentally 
impaired delinquent of those very 
needs which it has so aptly recog- 
nized as being essential to the 
child’s welfare. 

Ifa young mental retardate was 
confined indoors by his parents, 
given no education or exercise 
and allowed no visitors, and his 
mental, psychological and voca- 
tion needs were ignored, it is 
likely that the state would inter- 
vene and remove the child for his 
own protection. Certainly, then, 
the state, acting in its parens pat- 
riae capacity, cannot treat the re- 
tardate in the same manner and 
then justify having deprived him 
of his liberty. Inmates of Boys 
Training School v. Affleck, 346 F. 
Supp. 1357, 1367 (D.R.I. 1972).0 
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Bankruptcy—the Impact of Federal Income Taxation 


The status of today’s economy 
causes the businessman more fre- 
quently to consider the benefits 
and burdens of filing a bankruptcy 
proceeding to alleviate his busi- 
ness’ financial difficulties. In de- 
termining which type of pro- 
ceeding to be used under the 
Bankruptcy Act, the debtor and 
his creditors may consider a 
number of factors. Although in- 
frequently considered, an impor- 
tant factor is the impact of federal 
income tax laws on the bankrupt, 
his business and his creditors 
after the institution of pro- 
ceedings. 

The basic alternatives available 
under the Bankruptcy Act! are the 
voluntary petition for adjudica- 
tion as a bankrupt, a petition for 
reorganization under Chapter X, 
or a rehabilitative proceeding 
under Chapters XI, XII, or XIII of 
the Bankruptcy Act. The tax as- 
pects of a bankruptcy proceeding 
are, of course, determined by the 
pertinent provisions of the Inter- 
nal Revenue Code (“Code’’). A 
basic assumption of the Code pro- 
vides that income, from whatever 
source derived, is taxed unless 
specifically excluded from taxa- 
tion by Congress. The person who 
earned the income is the one 
taxed thereon. Similarly, gain 
from the disposition of property is 
taxed to the owner of the property. 
The general rules of taxation are 
“slightly twisted”” when con- 
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fronted by the provisions of the 
Bankruptcy Act. 


Bankrupt’s Estate as a Taxable 
Entity 


The Bankruptcy Act provides a 
debtor a means to rehabilitate 
himself by “wiping his credit 
slate clean” in order to give hima 
fresh economic start in life. How- 
ever, the petition for proceedings 
under the Bankruptcy Act inserts 
a third party into the tax picture. 
For example, in a liquidation pro- 
ceeding a trustee in bankruptcy is 
elected by the creditors to take 
title to the nonexempt property of 
the debtor under Sections 44 and 
70(a) of the Bankruptcy Act. In a 
Chapter XI proceeding, the court 
will either appoint a receiver for 
the debtor or will allow the debtor 
to remain in possession of the 
property by imposing additional 
fiduciary responsibilities on the 
debtor. 

Prior to the filing of bankruptcy, 
appropriate tax returns are filed 
by an individual, partnership or 
corporation, depending upon the 
type of entity. After the appoint- 
ment of a trustee in a liquidation 
proceeding, a new, separate taxa- 
ble entity is created from the 
debtor’s property when title pass- 
es to the trustee under Section 
70(a) of the Bankruptcy Act. It has 
long been the Government’s pol- 
icy, for income reporting and fil- 
ing purposes, to tax the new entity 
in accordance with the provisions 
of Subchapter J of the Code deal- 
ing with the taxation of estates and 
trusts.2 Notwithstanding the crea- 
tion of the bankrupt’s estate as a 
new and separate taxable entity, 
the individual bankrupt taxpayer 
still retains his tax identity and is 
required to file a tax return for the 
tax year separate from that which 
the trustee files for the post-bank- 
ruptcy portion of the year. It 


should be noted, however, that 
upon the filing of bankruptcy by a 
corporate debtor, the resulting 
corporate estate is not considered 
a taxable entity separate from the 
corporation.® Thus, the trustee is 
required to file only one income 
tax return for an unbroken ac- 
counting period that includes the 
corporation’s prebankruptcy ac- 
tivities as well as the postbank- 
ruptcy petition activities of the 
trustee.4 The reason for this dif- 
ference in treatment stems from 
the unique fictional character of 
corporations whose existence is 
integrally related to its assets. 
When assets of a corporation are 
transferred to the trustee and sub- 
sequently liquidated, there is no 
separate entity that remains inde- 
pendent of the assets controlled 
by the trustee. Accordingly, there 
is no practical reason for requiring 
the trustee to file more than one 
income tax return. 

Numerous distinctions have 
been made in several cases and by 
the Government in several Rev- 
enue Rulings which hold that 
the initiation of bankruptcy pro- 
ceedings under Chapter XI does 
not create a separate taxable en- 
tity on the ground that the receiv- 
ers appointed for the debtor do 
not take charge or possession of all 
of the property of the debtor. In 
addition, Section 2(3) of the Bank- 
ruptcy Act and Bankruptcy Rules 
201(a) and (g) indicate that the ap- 
pointment of a receiver for the 
property of the debtor is the ap- 
pointment of an individual in a 
custodial capacity. Treasury Reg- 
ulation Section 1.641(b)-2(b) pro- 
vides that the estate of an indi- 
vidual or corporation in receiver- 
ship or a corporation in bank- 
ruptcy is not a taxable entity sepa- 
rate from the person for whom the 
fiduciary is acting. Thus, tax ef- 
fects may have a significant effect 
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on the choice of the bankruptcy 
proceeding utilized.5 

It is significant to note that the 
Internal Revenue Service in Rev- 
enue Ruling 74-9,® has taken the 
position that an individual 
debtor-in-possession under a 
Chapter XI proceeding is in effect 
a trustee, which causes a new 
separate taxable entity to arise 
upon the filing of the voluntary 
petition. The result of this ruling 
is more devastating than it ap- 
pears. First, it takes a position 
contrary to the general rules set 
forth in the Lister and Stroller 
cases, which state that no new 
separate entity arises upon an 
individual’s filing a voluntary pe- 
tition under Chapter XI and XII, 
and the subsequent appointment 
of a receiver to take possession 
and custody of the debtor’s prop- 
erty. Second, the ruling bases tax 
results upon title to the debtor’s 
property in a proceeding whose 
function is rehabilitative in nature 
so that title to the assets may ulti- 
mately revert back to the debtor. 
The Service’s reasoning in Rev- 
enue Ruling 74-9 is based on the 
Bankruptcy Act (Chapter XI, Sec- 
tion 342 and Chapter XII, Section 


444), which states that when an 
individual or partnership peti- 
tions voluntarily under Chapters 
XI or XII, it is possible that the 
debtor may continue in posses- 
sion of the property, may retain 
title to the property and may exer- 
cise all the powers of a trustee ap- 
pointed under the Bankruptcy 
Act. From the foregoing, the Serv- 
ice makes the simple assumption 
that if a debtor-in-possession has 
the title to property and all the 
powers of a trustee, a separate tax- 
able entity has been created. The 
assumption is a bit too simplistic 
and causes anomalous results 
when compared to the receiver's 
interest under Chapters XI and 
XII where, upon receipt of the 
debtor’s property, no new taxable 
entity is created. The difference is 
apparently without purpose, and 
the anomaly should be resolved 
by Congress or reexamined by the 
Internal Revenue Service. 


Income of the Bankrupt Estate 


A difficult question faced by all 
trustees in a bankruptcy pro- 
ceeding is whether or not to report 
income earned during the ad- 
ministration of the bankrupt’s es- 


tate. Clearly, the general rules of 
taxation would indicate that a 
trustee in bankruptcy would be 
taxed on all income of the estate 
unless Congress had otherwise 
specifically exempted such 
income.” Congress has not speci- 
fically exempted a bankrupt 
estate’s income, and it would, 
therefore, seem the general rule 
should apply. However, there are 
strong policy considerations 
against the application of these 
general rules. One such consider- 
ation is that requiring the trustee 
to pay tax on income produced by 
the bankrupt’s estate depletes the 
assets available for distribution to 
creditors and thus creates a result 
contrary to one of the primary ob- 
jectives of the Bankruptcy Act 
—compensating creditors from 
the assets of bankrupt estates. 
Controversy has arisen in the 
courts in the context of whether a 
“liquidating” as opposed to an 
“operating” trustee is required to 
pay income taxes. A liquidating 
trustee in bankruptcy merely mar- 
tials the assets and then sells, ex- 
changes, or distributes the assets 
of the bankrupt for the benefit of 
creditors.2 If the trustee merely 
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liquidates the assets and distri- 
butes proportionate dividends to 
all creditors, it is arguable that the 
trustee should not be required to 
pay any income taxes based on 
gains realized upon the liquida- 
tion of the bankrupt’s assets for 
the benefit of creditors. The con- 
trary argument is based on the 
clear language of Code Sections 
6l(a), 6012(b) and 6151, which 
generally state that gross income 
shall include all income from 
whatever source derived, and that 
the trustees in bankruptcy wholly 
entitled to a business or property 
of a bankrupt, whether or not such 
business or property is being op- 
erated, shall file a proper tax re- 
turn and shall pay the necessary 
taxes, ifany. The most recent case 
on the point is In Re: I. J. Knight 
Realty Corporation,® which re- 
solved the issue against the li- 
quidating trustee in bankruptcy 
by finding that all income of trus- 
tees in bankruptcy, whether 
operating or nonoperating, is tax- 
able income, notwithstanding 
strong policy considerations of 
the Bankruptcy Act and the per- 
suasive opinion of the referee in 
the Statmaster case. 

It would appear that the Knight 
Realty court is correct in its in- 
terpretation of the Code. The pol- 
icy considerations in this area 
should, therefore, be reconsi- 
dered. The trustee in bankruptcy 
who is not operating the business 
is not competing with other mem- 
bers of the business community 
and, therefore, should not be 
taxed on his nonoperating in- 
come, é.g., interest on certificates 
of deposit held during the period 
of administration for subsequent 
distribution to the creditors. 
Furthermore, it would seem that 
trustees in bankruptcy should be 
taxed on any type of operating in- 
come they receive since they are 
then competing with business- 
men who are operating without 
the protection of the bankruptcy 
court. The income would be de- 
termined under the same account- 
ing method, fiscal year and basis 
for the trustee as it would have 
been for the bankrupt. The solu- 
tion to this question of priorities, 


although settled by the Third Cir- 
cuit Court of Appeals in its Knight 
Realty decision, lingers on for 
trustees in bankruptcy in other 
circuits, especially the Fifth Cir- 
cuit whose decision in the 
Statmaster case is contrary to 
Knight Realty. 


A transfer of property from the 
bankrupt to the trustee does not 
give rise to gain or loss to the 
bankrupt.!° However, such a 
transfer will constitute a disposi- 
tion of the property within the 
meaning of Code Section 47 for 
purposes of recapturing the in- 
vestment credit." The basis of the 
property to the trustee in bank- 
ruptcy is usually the basis that the 
bankrupt-debtor had prior to 
bankruptcy under the provisions 
of Code Section 1015(b). The 
holding period of the assets in the 
hands of the bankrupt will tack to 
that of the trustee under Code 
Section 1223(2). In addition, the 
taxpayer-debtor may not be re- 
quired to report any gain from the 
cancellation of indebtedness by 
reason of the bankruptcy 
proceedings.!? 


Losses of the Bankrupt and the 
Estate 


Another important area in- 
volved in bankruptcy is the use of 
losses of the person, corporate or 
individual prior to and subse- 
quent to the bankruptcy pro- 
ceeding. 

The most important assets of a 
bankrupt business may be its net 
operating losses. The carryover of 
tax attributes generally available 
from one corporation?’ to another 
can lead to the acquisition of cor- 
porations with substantial 
prebankruptcy net losses by cor- 
porations with substantial profits 
primarily because of the favorable 
net operating losses which may be 
used, under certain conditions, 
against the income of the acquir- 
ing corporation. However, when 
the losses of a business become 
too great, and there is no one to 
acquire the losses, bankruptcy 
may ensue. New rules will apply 
to the use of the existing net 
operating losses by the trustee in 


bankruptcy, and the continuing 
net operating losses generated by 
the trustee while operating the 
bankrupt’s estate. 

If the bankrupt at the time of 
filing his petition in bankruptcy 
had suffered operating losses in 
previous tax years and had the 
right to claim a refund of income 
taxes paid in earlier profitable 
years under the provisions of 
Code Section 172, the right to 
claim a refund constitutes “prop- 
erty” within the meaning of Sec- 
tion 70 of the Bankruptcy Act and 
therefore passes to the trustee." 

The use of the current losses to 
provide income tax refunds for the 
bankrupt’s estate poses no sub- 
stantial problems for bankrupt 
corporations. However, for indi- 
vidual bankrupts the trustee can- 
not use net operating loss car- 
ryovers. The individual taxpayer 
who suffered a business loss is the 
only person entitled to avail him- 
self of the loss benefits. A totally 
different question is presented 
with respect to the prospective 
use of the net operating losses. 

An important question is pre- 
sented when the losses have been 
engendered during the bank- 
ruptcy proceeding: May the trus- 
tee utilize any excess net operat- 
ing loss carryovers to offset in- 
come or profits which he realizes 
during the administration and li- 
quidation of the bankrupt’s estate, 
or may the bankrupt be entitled to 
the benefit of unused net operat- 
ing loss carryovers possessed by 
the bankrupt estate at the termina- 
tion of the bankruptcy pro- 
ceedings? 

Two recent cases have con- 
fronted the different aspects of the 
use of carryover losses by the 
bankrupt upon the termination of 
bankruptcy proceedings and the 
bankrupt estate. In Richardson v. 
United States,* the court was 
faced with a request for refund for 
taxes in 1969, the year in which 
bankruptcy proceedings had ter- 
minated. The taxpayer’s claim 
was based upon the following 
premise: Since the bankruptcy 
trustee did not utilize the tax ben- 
efits available to him during the 
administration of the bankrupt’s 
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estate, including net operating 
losses, the taxpayer should thus 
be entitled’® to the cumulative 
losses generated therefrom in the 
year in which the bankruptcy es- 
tate terminated in his postbank- 
ruptcy individual tax returns. The 
court, in deciding the taxpayer 
was not entitled to the losses in 
his individual postbankruptcy in- 
come tax returns, reviewed the 
purpose and intent of Code Sec- 
tion 642(h), which provides that 
upon termination of an estate or 
trust, any unused net operating 
loss carryovers will be allowed to 
the beneficiary succeeding to the 
property of the estate or trust. The 
court held that Section 642(h) was 
restricted to decedent’s estates 
and trusts. The court was not per- 
suaded to apply the normal Sub- 
chapter J rules merely because 
the Government had ruled? that 
Subchapter J would be applicable 
to taxation of bankrupt estates for 
purposes of reporting income and 
filing returns. The court felt this 
did not mean that such entity 
would be treated as a decedent’s 
estate or trust for all purposes of 
taxation. 


Furthermore, the court held 
that the taxpayer not only failed to 
meet the letter of the statute, but 
he failed to fall within the spirit of 
the statute as well. The court 
stated the purpose of Section 
642(h) “.. .was to afford relief to 
those who bear the burden of a 
loss for which the carryover is 
allowed. . . .In the bankrupt situa- 
tion those who bear the burden of 
the estate’s losses are the bank- 
rupt taxpayer’s creditors and not 
the bankrupt himself... .The 
bankrupt taxpayer actually ben- 
efits as a result of the bankruptcy 
proceedings. His credit slate is 
wiped clean and he is given a 
fresh start. . . .To allow a taxpayer 
to receive the benefit of an un- 
used net operating loss carryover 
would be affording him a head 
start rather than a fresh start.’1® 
The court further noted that the 
Supreme Court in Segal v. 
Rochelle,'® although not specifi- 
cally deciding the question before 
the court in Richardson, did 
imply a negative answer to the 
question. 


Mueller v. Commissioner,” is 
welcome news, however, for 
cash-basis taxpayers facing bank- 
ruptcy. In Mueller, during 
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January to September, 1966, 
Mueller’s business income ex- 
ceeded his paid expenses by over 
$60,000. His unpaid business ex- 
penses, however, were approx- 
imately $100,000. In September, 
Mueller filed for bankruptcy and 
transferred his property to the 
trustee. On his 1966 income tax 
return, Mueller reported a 
$40,000 loss upon the assumption 
that the transfer of his property 
satisfied his business expenses of 
$100,000. Since Mueller’s busi- 
ness expenses exceed his busi- 


ness income of $60,000, his tax re- 
turn showed a $40,000 net loss. 
The Tax Court held that the 
taxpayer had $60,000 in income in 
1966 and could not deduct any of 
the expenses. It stated that the 
taxpayer was on a cash basis, and 
the transfer to the trustee in 1966 
was not payment to his creditors. 
On appeal, the Fifth Circuit sup- 
ported this part of the Tax Court’s 
decision. However, the Tax Court 
held further that the business de- 
ductions were lost forever since, 
at the termination of the bank- 
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ruptcy proceeding, they could not 
be carried back to offset the 
taxpayer's 1966 income under the 
general rule that payments by any 
taxpayer of another’s expense are 
not deductible by the paying 
taxpayer.” The Fifth Circuit re- 
versed the Tax Court on this issue 
and held that the taxpayer would 
be entitled to a deduction when 
the trustee actually paid the ex- 
penses by making a dividend dis- 
tribution to the creditors. The ap- 
pellate court felt that the Tax 
Court’s view presented a dis- 
torted picture of the taxpayer's in- 
come when he is required to pay 
tax on the total amount of receipts 
from a business but is not entitled 
to claim a deduction for the ex- 
penses incurred in creating the 
income. 

Although the Fifth Circuit’s ap- 
proach is salutory for the taxpayer, 
it appears to be in direct opposi- 
tion to the Service’s position in 
Revenue Ruling 68-48, which 
stated that any claim paid by the 
trustee in bankruptcy to the cred- 
itors are more in the nature of 
capital payments and are not 


payment of ordinary and neces- 
sary business expenses. Since the 
Service has not acquiesced in the 
Richardson decision, the resolu- 
tion of this conflict has yet to be 
made. 

The income taxation of bank- 
rupt estates is controlled by a stat- 
utory scheme and judicial de- 
velopments which have arisen on 
an ad hoc basis. The resolution of 
the conflicts between the pur- 
poses of the taxing statute and the 
Bankruptcy Act is long overdue. 
In light of the greater utilization of 
the Bankruptcy Act by taxpayers, 
it is imperative to develop a 
proper tax approach that coordi- 
nates the purposes of the Bank- 
ruptcy Act and the Internal Rev- 
enue Code. 0 
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The Proposed Bankruptcy Reorganizations 


TATELBAUM 


As many practitioners are be- 
coming more aware with the in- 
creased incidents of bankruptcy 
and insolvency proceedings, 
there is pending in Congress 
of the United States a bill which 
would drastically reorganize and 
revise the federal bankruptcy 
procedures throughout the Unit- 
ed States. In the January 1975 
issue of the Journal, page 36, Jules 
S. Cohen on behalf of the section 
set forth some of the changes 
which were proposed in the then 
pending bill which would affect 
the administration of bankruptcy 
cases. Since that publication, the 
bill has been reintroduced into 
the new Congress (Senate Bill 236 
and House Bill 31 of the 94th 
Congress), and in addition, a bill 
proposed by a committee of the 
National Conference of Bank- 
ruptcy Judges has also been in- 
troduced (Senate Bill 235 and 
House Bill 32). This article will 
not delve into the changes pro- 
posed by the bankruptcy judges in 
the administration of the bank- 
ruptcy court, but since the 
changes proposed by the bank- 
ruptcy judges are quite different 
from those proposed by the 
Commission on Bankruptcy Laws 
of the United States, it is fair to 
assume that the Congress will 
adopt an amalgamation of the two 
bills. In both bills a somewhat 
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similar Chapter VII is proposed 
and that will be the subject of this 
article. 

With the current economic 
conditions throughout the coun- 
try, and especially in the more 
rapidly developing areas, the bus- 
iness arrangement or reorganiza- 
tion has become familiar even to 
those practitioners who usually 
do not deal with bankruptcy situa- 
tions. In fact, the story goes that 
the number one song in the 
Dade-Broward area is “Oh thank 
heaven for Chapter XI.” This 
might be a somewhat trite com- 
mentary on the economy at the 
present time, especially when deal- 
ing with business people as op- 
posed to consumers, but it 
nevertheless points out the in- 
creasing use of arrangements and 
reorganizations within the scope 
of the Bankruptcy Act. 

Before discussing the changes 
proposed by the new Act, it would 
be helpful to review the basic 
provisions and differences of 
Chapters X, XI and XII of the 
Bankruptcy Act. Since Chapter 
XII can only be used by an indi- 
vidual (as opposed to a partner- 
ship or corporation) desiring to af- 
fect the rights of his secured cred- 
itors on real estate, there will be 
no further mention of this chapter 
when dealing with comparisons 
in this article, since it is rarely 
used. It will, however, be con- 
tained within the new Chapter 
VII of the proposed Act. Chapter 
X of the present Act is a corporate 
reorganization proceeding, avail- 
able only to corporations. It may 
be voluntary or involuntary, may 
affect unsecured, secured and 
stockholder creditors and is usu- 
ally reserved for a large publicly 
held corporation desiring to effect 
its entire corporate and financial 
structure. Chapter XI, on the 
other hand, can be utilized by an 
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individual, partnership or corpo- 
ration, may only be voluntary, 
only affects unsecured creditors 
and is used by those business 
people and businesses seeking to 
effect an in court composition 
with unsecured creditors. 

Under the new Chapter VII, a 
case may be commenced either on 
a voluntary or involuntary basis. 
While this is the present law with 
respect to Chapter X it is, 
nevertheless, quite a drastic 
change with respect to Chapter 
XI. There are many critics who 
believe that the involuntary as- 
pects of this provision will be 
abused by creditors in attempting 
to effect collection of debts. Addi- 
tionally, critics also point to the 
fact that it is very difficult to force 
a businessman to reorganize his 
own company when the majority 
of the stockholders of that com- 
pany do not want to propose it. 


Administration of a Chapter Vil 


Under this new Act, the ad- 
ministration of the reorganization 
or arrangement proceeding is 
supervised by the administrator of 
the bankruptcy court (for a full 
discussion of the administrator 
and his functions and powers see 
the Journal, January, 1975). Upon 
the commencement of the pro- 
ceeding, the former management 
of the company will usually be left 
in control as a debtor in posses- 
sion. As in the past under Chapter 
XI, the debtor in possession oper- 
ates with the same powers and au- 
thority as would a trustee in bank- 
ruptcy and is subject to the control 
of the court. It appears that the 
administrator will have a very ac- 
tive role in assisting and advising 
the debtor in possession with re- 
spect to the operation and man- 
agement of the business. Any 
party in interest including the 
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administrator may apply to the 
bankruptcy judge for the ap- 
pointment of a permanent trustee 
to operate the business during the 
reorganization. This trustee 
would be similar to the disin- 
terested trustee which is now ap- 
pointed under Chapter X. Under 
the Act, if the debtor is a corpora- 
tion with liabilities in excess of 
one million dollars and 300 or 
more security holders (stockhol- 
ders) the administrator must 
apply to the bankruptcy judge for 
the appointment of a trustee al- 
though the ultimate appointment 
in this situation is discretionary 
with the bankruptcy judge, and he 
may deny it if he believes that a 
debtor in possession would be in 
the best interests of the estate. 
Past experience in this area would 
seem to dictate that it would be 
very unlikely that a judge would 
under those circumstances leave a 
debtor in possession, although it 
definitely might be in the best in- 
terests of the estate. In all other 
instances where applications are 
made for the appointment of a 
trustee it is completely discretion- 
ary with the court as to whether 
or not one will be appointed. 
Under the Act, the adminis- 
trator is required to appoint an of- 
ficial creditors committee “‘as 
soon as practicable” after the 
commencement of the case. This 
creditors committee will be made 
up of the seven largest creditors in 
the estate. Apparently, it was felt 
that due to the many abuses with 
respect to the election of creditors 
committees (especially in the 
New York area) that the appoint- 
ment by the administrator of the 
seven largest creditors to the offi- 
cial committee would alleviate 
many of the alleged problems 
found elsewhere. The adminis- 
trator does have discretion to in- 
crease or decrease the number of 
members of the committee if he 
believes that the seven largest 
would not be representative. Any 
dispute involving the creditors 
committee would be referred to 
the bankruptcy judge. The se- 
cured creditors and the equity 
holders may form their own cred- 
itors committee but these com- 
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mittees would not have the status 
of the official committee as set 
forth in the Act. 

The committee then must 
select an attorney to represent it 


and this selection must take place. 


at a regularly scheduled meeting 
of the committee and the selec- 
tion must be approved by the ad- 
ministrator. Once the attorney has 
been selected, he may no longer 
represent any other interest in the 
case, including a creditor, and 
thus must only represent the offi- 
cial creditors committee. 

The powers of the official cred- 
itors committee are the same 
whether or not the case is in reor- 
ganization or elsewhere within 
the Act. Basically, the committee 
may be heard in court on any mat- 
ter respecting the estate which in 
essence means that the committee 
participates in everything. Critics 
of this extensive participation by 
the committee point to potential 
conflicts by members of the com- 
mittee and their sometime “self- 
ish decisions” when so participat- 
ing. An aggrieved party may, 
however, apply to the bankruptcy 
judge to settle any dispute. The 
creditors committee may propose 
a plan of reorganization once the 
case is in Chapter VII. 


Administering the Estate 


One of the major problems 
within Chapters X and XI at the 
present time is whether or not the 
debtor has the power and author- 
ity to use and dispose of collateral 
which is subject to a lien or se- 
curity interest during the pen- 
dency of an arrangement or reor- 
ganization proceeding. Under 
Chapter VII, on the filing of a peti- 
tion under that chapter, a lessor or 
secured creditor is stayed from 
proceeding in any manner to en- 
force its lien or security interest 
and the debtor is permitted to use 
the leased or liened property. As 
under the present rules and stat- 
utes, the secured creditor or lessor 
may file a complaint to lift this 
stay but very substantial cause 
will have to be shown before a 
foreclosure or reclamation will be 
permitted. This provision pro- 
vides very little protection for the 


secured creditor or lessor from the 
diminution of the assets subject to 
the lien or lease. The court will 
look at the liquidation value of the 
collateral as of the date of the fil- 
ing of the petition and may, in 
some instances, give the creditor 
additional collateral if it appears 
that there will be a serious dim- 
inution of the collateral during 
the administration of the estate. 
This, however, should provide 
very little solace for the lessor and 
secured creditor. 

Additionally, the Act will pro- 
vide that after acquired property 
of the debtor or trustee will not be 
subject to any after acquired pro- 
visions of a security agreement. 
This is apparently meant to in- 
clude not only tangible assets but 
proceeds of lien collateral as well 
as accounts receivable of secured 
collateral. While the chapter ap- 
parently attempts to give the debt- 
or or trustee more latitude in the 
operation and conduct of the bus- 
iness during the reorganization, it 
appears to have gone too far and 
almost abrogated the rights of se- 
cured creditors and lessors which 
would have an ultimate tragic ef- 
fect on any debtor hoping to effec- 
tively reorganize. 

Another unique provision of the 
new Act is that during the pen- 
dency of the reorganization, a 
public utility may not refuse serv- 
ice based on an unpaid debt prior 
to the filing of the petition. This 
would greatly assist the debtor in 
the operation of the business but 
would seem to be contrary to 
many state statutes throughout 
the country. The only solace to the 
public utility is that any service 
furnished to the debtor or trustee 
would be treated as an administra- 
tive debt as it is under present 
law. Another unique provision of 
the Act would be that a bank- 
ruptcy provision in a lease would 
be unenforceable in a Chapter VII 
case. This can be most frustrating 
to a landlord where he and the 
tenant have in good faith 
negotiated a bankruptcy clause in 
the lease, yet the landlord has his 
hands tied if a Chapter VII pro- 
ceeding is commenced since the 
provision will be held to be unen- 
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forceable. This is apparently con- 
sistent with some case law 
throughout the country, but it is 
by no means uniform at the pres- 
ent time. The landlord’s only rem- 
edy is that the debtor or trustee 
must “assume the lease” within a 
reasonable period of time and in 
order to so assume rent arrearages 
must be paid. What acts would 
constitute assumption and what 
time limitations are imposed 
seem to be left unanswered and 
this will force the landlord to 
merely challenge the entire oper- 
ation before the bankruptcy judge 
if he desires to secure his property 
or remove the debtor as a tenant. 


Plan of Reorganization 


Under the present Chapter XI, 
only the debtor may propose the 
plan of arrangement while under 
Chapter X the disinterested trus- 
tee, the creditors committee or 
any party in interest may, in fact, 
propose a plan. The provisions of 
Chapter VII of the new Act follow 
the Chapter X method so that any 
interested party may in effect, 
along with the debtor, propose a 
plan of reorganization. 

Under the present Chapter X, 
there is a requirement known as 
“the absolute priority rule.” This 
in essence means that the highest 
class of creditor (e.g., secured cred- 
itor) must be provided for fully 
before the next class of creditors 
may be provided for at all (e.g., 
priority creditors). Thus, if the 
unsecured creditors are not fully 
provided for in the plan then the 
stockholders may receive noth- 
ing. While the absolute priority 
rule has been unofficially relaxed 
in Chapter X today, it is virtually 
abolished in the new Chapter VII. 
Additionally, the provision in the 


Internal Revenue Code, that 
priority debts to the Internal Rev- 
enue must be first satisfied be- 
fore the plan may be confirmed is 
now abolished under the new 
Chapter VII as being a conflict 
with the subsequent Bankruptcy 
Act. The current standard of prior- 
ity claims used in Chapter XI 
(payment in full or adequate pro- 
vision or agreement for the pay- 
ment at a later date) is carried for- 
ward in the Chapter VII. Addi- 
tionally, the Act would permit 
what might be considered “de- 
layed participation” by any group 
or class of creditors which would 
not ordinarily be provided for in 
the plan. This delayed participa- 
tion may be effected up to five 
years after the confirmation of the 
plan and may be conditioned 
upon financial considerations 
which would enable the partici- 
pation. Additionally, individual 
owners, partners and stockhol- 
ders may participate by not only 
retaining an ownership interest in 
the corporation even if all cred- 
itors are not satisfied in full (con- 
trary to the present absolute prior- 
ity rule) but may also secure fi- 
nancial participation if they have 
an important contribution to make 
with respect to the going concern 
concept of the business and the 
future success of the business. 
Additionally, the court may pro- 
vide that if the stock of the debtor 
advances substantially, then there 
may be additional participation 
by creditors at a later date. 


The plan would be accepted in 
a procedure completely different 
than the present Chapter XI (ma- 
jority in number and amount of 
creditors) and the Chapter X 
(two-thirds of each class) re- 
quirements. Under the new 
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Chapter VII a majority in the 
amount of creditors actually vot- 
ing would be sufficient for accep- 
tance. Therefore, the present reg- 
ulation (which most think is 
wholly unfair) that the failure to 
vote counts as a “‘no vote” would 
be abolished. Additionally, the 
plan would only have to have 
prior approval by the court if pub- 
licly held securities were to be af- 
fected by the plan. 

Under the present Chapter X, 
the SEC must virtually approve 
the plan and any compensation to 
be allowed under it. The adminis- 
trator under Chapter VII will 
issue an advisory report to the 
court and a formal acceptance by 
the SEC would not be necessary. 
However, the SEC will have the 
right to appear and be heard with 
respect to the approval and con- 
firmation of the plan. Addition- 
ally, if the plan is accepted, it is 
confirmed at that point and there 
does not have to be any intermi- 
nate delay waiting for hearing 
upon an application for confirma- 
tion. 
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from existing statutory law when 
dealing with the filing of claims. 
Under the new law, the trustee or 
debtor will file a list of creditors 
whose claims are not disputed, 
contingent or unliquidated and a 
list of the security holders of the 
debtor. If the amounts of the se- 
curity holders interest or 
creditor’s claim are correct, then 
no proof of claim need be filed. 
The administrator is required to 
notify those creditors listed as 
disputed, contingent or unliqui- 
dated and these creditors will then 
have to file a proof of claim with 
the court. Thus, the only active 
participation by a creditor whose 
claim is properly scheduled is to 
vote either for or against the plan 
and this creditor will then partici- 
pate in any confirmed reorganiza- 
tion. The administrator will fix a 
final date for filing of claims for 
those who must file, and he is re- 
quired to notify these creditors or 
stockholders of this date. All 
claims will be allowed if properly 


scheduled and no exception is 
taken. 

With respect to future claims of 
landlords, the amount of rent 
which can be claimed has been 
reduced to one year after the date 
of filing of the petition or surren- 
der (if before the filing) rather 
than the more extended time pres- 
ently within the statute. There 
are likewise new provisions re- 
garding the extent of priority tax 
claims and other priority claims as 
well as a number of new sections 
dealing with preferences which 
would be applicable throughout 
the new statute. 


Chapter VIII of Bankruptcy 
Judges’ Bill 


As noted earlier in this article, 
the bankruptcy judges have sub- 
mitted bills to Congress which 
would revise the Bankruptcy Act 
but in a manner substantially dif- 
ferent than that proposed by the 
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Commission on Bankruptcy 
Laws. While many of the changes 
proposed by the judges deal with 
the administrative aspects of the 
Act, they have, nevertheless, sug- 
gested a substantial change with 
respect to arrangements and reor- 
ganizations. The judges’ bills pro- 
vide for a Chapter VIII, as well as 
a Chapter VII as noted in the 
commission bill. The judges feel 
that complicated reorganizations 
such as presently under Chapter 
X could be handled differently 
than a business arrangement, 
such as a proceeding which would 
now be instituted under Chapter 
XI. To that end, the new Chapter 
VIII has been proposed, which 
would be an arrangement pro- 
ceeding fora smaller business and 
would provide even for the effect- 
ing of secured creditors in limited 
circumstances. 

It would be virtually impossi- 
ble to compare the bills item by 
item to note the differences when 
dealing with reorganizations and 
arrangements. However, a 
lengthy chart prepared by one of 
the congressional subcommittees 
will appear in an upcoming issue 
of The Commercial Law Journal 
published by the Commercial 
Law League of America, and this 
will point out on a section-by- 
section basis the differences be- 
tween the commission and 
judges’ bills. 

For years scholars and prac- 
titioners in the area have been re- 
questing congressional au- 
thorities to establish a new 
“Chapter X%” to replace the pres- 
ent Chapters X, XI and XII. 
There is no doubt that the new 
bankruptcy reform would create 
such a new chapter within the 
proposed Chapter VII, but it does 
leave the question as to whether 
this is the type of reorganization 
which would best serve the in- 
terests of all of the parties. There 
had been extensive criticism as to 
the make up and composition of 
the commission and those who 
were permitted to testify before it. 
Hopefully, while the 94th Con- 
gress is deliberating on the two 
bills which are now before it, it 
will permit all interested parties 
to express views concerning the 
adoption of the act so that any de- 
fects which might be contained 
would be remedied upon 
passage. 
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News and Notes 
Lawyers’ Title Guaranty Fund 


HUD’S INFORMATION BOOKLET ON RESPA 
. . . Under the Real Estate Settlement Pro- 
cedures Act (RESPA) which affects nearly 
every residential real estate mortgage transac- 
tion, the Department of Housing and Urban 
Development (HUD) developed a special in- 
formation booklet for prospective mortgagors. 
The booklet explains the settlement or closing 
process and its costs. As a result of aconference 
in Washington earlier this year between rep- 
resentatives of the National Conference of 
Bar-Related Title Insurers and HUD, specific 
reference to bar-related title insurance was in- 
serted in the booklet as follows: 

In some states, attorneys provide bar-related title insurance 
as part of their services to the buyer for transfer of title. The 


attorney’s fee in this case may include the title insurance 
premium. 


ARNOLD BECOMES CHAIRMAN ... Fund 
Senior Vice President G. Robert Arnold be- 
came chairman of the Real Property, Probate & 
Trust Law Section of The Florida Bar at the 
recent Bar Convention. This past year he has 
served as chairman-elect and prior to that he 
served six years as secretary of the section. Mr. 
Arnold is also active in the American Bar 
Association’s Section on Real Property, Pro- 
bate & Trust Law where he is serving his third 
year as chairman of the Significant Legislation 
Committee of the Real Property division. 


LTS, INC., OPENS PASCO COUNTY BRANCH 
. . . With the opening of a new branch to pro- 
vide title information on lands in Pasco County, 
Lawyers’ Title Services, Inc., has added its 
sixth branch office in a little more than a year of 
operation . The Pasco County Branch began 
serving lawyers in that area on May 12, 1975. 
The office is located at 306 South 7th Street, 
Dade City. The telephone number is (904) 
567-1020. The direct line for calls from Port 
Richey and New Port Richey is 848-8424. By 
the end of this year the branch, which was built 
as the result of substantial investments by The 
Fund and member attorneys in Pasco County, 
will be brought “on line” with the electronic 
data processing system of real estate title in- 
formation developed by The Fund and 
Lawyers’ Title Services, Inc. 


TITLE NOTE BY A FUND ATTORNEY... 
“Adverse Possession—Statutory Change as to 
Persons Under Disability” 

Prior to January 1, 1975, Sec. 95.20, F.S., toll- 
ed the running of the statute on adverse pos- 
session as against minors, insane persons and 
persons in prison. The statute did contain a 
provision that adverse possession for 30 years 
would perfect the title even as against persons 
under such disabilities. The 1974 legislature 
repealed this section effective January 1, 1975. 
The only basis for tolling the running of the 
statute on adverse possession appears to be an 
adjudicated incompetency before the cause of 
action accrues but this limitation would seem 
to have no effect on the adverse possession 
statute because it further provides that in any 
event the action must be brought within seven 
years after the act, event or occurrence giving 
rise to the cause of action. Apparently this toll- 
ing of the running of the statute would appear 
to apply to other statutes of limitation which are 
for less than seven years. 

Sec. 95.051, F.S., provides that no disability 
or other reason shall toll the running of any 
statute of limitation except those specified in 
this section, the Florida Probate Code or the 
Florida Guardianship Law. Sec. 744.319 of the 
New Florida Probate Code and Guardianship 
Law provides for the bringing of an action by 
the guardian of the property of an incompetent 
within one year from the date of the order ap- 
pointing him. This conceivably might extend 
the time beyond the seven years and if so it 
would seem to conflict with Sec. 95.051(1)(b), 
F.S., which applies an absolute limit of seven 
years for bringing the action. 

A good discussion of this subject appears in 
the January 1975 cumulative supplement to 2 
BOYER, FLORIDA REAL ESTATE TRANSACTIONS, 
Sec. 29.21. 

In applying any of the new statutes of limita- 
tion included in Ch. 74-382, Laws of Florida, it 
should be kept in mind that although the stat- 
ute was made effective January 1, 1975, any 
action that was barred by this act but which 
would not have been barred under prior law 
may be commenced before January 1, 1976, by 
reason of the savings provision in Sec. 95.022, 
F.S. 


By the Staff of Lawyers’ Title Guaranty Fund 
Adv. 
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CALENDAR 


July 27-Aug. 3—29th Annual Convention, Association of Trial Lawyers of 
America, Royal York Hotel, Toronto, Canada. 


July 29-30—Second Triannual 1975 Florida Bar Examination—Miami Beach area. 


August 6-10—Federation of Insurance Counsel Convention, Bermuda Princess 
Hotel, Bermuda. 


August 7-14—98th Annual Meeting, American Bar Association, Montreal, 
Canada. 


September 2-5—CLE Committee Course, Basic Trial Advocacy, St. Petersburg. 
September 11-13—Board of Governors Meeting, Gainesville Hilton. 
September 12-13—Law Revision Council, Host Airport Hotel, Tampa. 


September 18-19—General Meeting of Committees, The Florida Bar, Carlton 
House, Orlando. 


September 27-October 3—X!X Conference of Inter-American Bar Association, 
Cartagena, Colombia. Contact John O. Dahligreen, Secretary General, 
Inter-American Bar Association, 1730 K Street, Washington, D.C. 20006. 


October 12-17—World Peace Through Law Conference, Sheraton-Park Hotel, 
Washington, D.C. 


October 19-22—Annual Meeting, Florida Conference of Circuit Judges, Sheraton 
Sand Key Hotel, Clearwater Beach. 


October 28-29—Third Triannua! 1975 Bar Examination—Jacksonville area. 


October 31-November 1—Annua! Convention Academy of Florida Trial 
Lawyers, Contemporary Hotel, Walt Disney World. 
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